ES 
A SSS 





















































watt! 


DUNHAM 





Ey 
IHNNUINL 






































> lll mn ll i ao ll Tn aa: 
Cg ‘ TRIER EI EE bz EL MN | 


WISH... Ze 
Mh MRS VY, ay ae 
MU RRPNC GIS 
AG 


—In This Issue— 


Changes in the Act of 1926 
Affecting Tax Appeals 
When Should Appeals Be Made 
Direct to the Courts? 


Righting the Wrong to 
Mineral Lessees 


[Rrpripl bl bi bP PoP DI PO PP PPI RSI ETE ETP 


The Selection of Comparatives 
Under Section 328 


Washington Tax Talk 
Annual Index 


Tom. co MT I IN soma 


Ar 
z 
5 
i 
Z 
z 
bf 
5 
) 
= 
be 
: 
& 
: 
z 
(4) 
2 
ra 
2 
2 
Z 
g 
Z 
Z 
be 
z 
Z 
z 


OOS ES sad YORI yt ots 








————— 
ee BY pig nr ag CLEARING be sg 
Thou d 


$4.00 A YEAR To Promote Sou ought in Econo “ony Legal and Acc ing Pri ciples sINGLe COPIES] 
Relating to all nee deral Taxes =a State Income and I abeciin e Tax 5 CENTS 





A hotel in keeping 
with the beauty and grandeur 
of the National Capital 


Home of Leaders 
in Statecraft, Diplomacy, 
Finance and Industry 


Connecticut Avenue at L Street 
Washington, D. C. 


TO OUR SUBSCRIBERS 


Without charge all the Cumula- 
tive Bulletins and all the Regula- 
tions of the Treasury Department 
that you may be lacking to com- 
plete your files. Check up now 
and advise us what copies you 


Greater Wisconsin Tax Service are missing. We will gladly send 


I.—Vol. 1. The Law and Compilation—Everything on Income them to you. 

Taxes -< a. i a Regulations, New toca 

to be used under the 192 aw. Indexed and Cross Referenced. : 

b pane My May ye gd = $10.00 per Copy. - When you are fully equipped 
II.—Vol. 2. The Income Tax Weekly Service—Current Rulings, 

+ i - a ae. Weekly. Indexed —. | i <2 should be the most useful 
IIIl.—Vol. 3. roperty and Inheritance Tax. The new Inheri- ~ 

tance Tax Law, Comparative Rates for Past Years Which May tax service. 

Affect Estates Not Yet Closed. Rulings and Interpretations, 

Annotations of Cases, Real and Personal Property, including 

Bank Taxation. Fully Indexed. 


IV.—Consultation Privilege Allowing for Special Opinions and i | i 
Advice on Tax Problems Arising in Our Subscribers’ Business. NCOME AX NDEX 
A Tax Service Complete in Every Detail for 


$40 Per Year—See It On Ten Days’ Approval SERVICE, INC. 


The 1925 Wisconsin Income Tax Law, Annotated With 5 
ourt Decisions 9-15 Clinton St. 
PAPER COVERED—50 CENTS PER COPY 


HENRY B. NELSON, INC. NEWARK NEW JERSEY 


201 UNIVERSITY BLDG. MILWAUKEE 











December, 1926 THE NATIONAL INCOME TAX MAGAZINE 409 


SB SSS SS SOS OO 6 OO SS 6 95S S 5S 5 6545 SS SSS SS SSS S555 SSS SSS SSS SSS SSS SSS SS SSS SS SSS SSS SS SSS SSS SSSSSSS TSS SSS SS OSS 6555555555 S555 S555 555555555058 


z ” 
gf ee SSS SSS OO OOS 6 6 66 SSS SS SO 6 © 6 OSS SS SSS © 6654S SSS 555 SSSSS5 55 SSS SSSSSSSSSSSSSSSESESSEESSSSEDSSSSSTSSSSEGSSGSeSaGaS® SOA rr ry 4 
‘at 


Equitable Life Assurance 
Society 


A New Book FREE “The Man Behind the Business’’ 


q 
isis 


pS ease ses esgS a’ 


pee SRS SE = 2S Eb eE 22434! 


,e tae mw OHanae 


¥ Our readers expressed such cordial appre- 
cfn Institution is the ciation of our offer to give them help on 
Lengthened Shadow the tax questions and have used our 
of a service so extensively, that we have 
decided to offer a still more important 

service for their use. 


Taxes, of course, are largely relative to 
the success of a partnership or business 
corporation and also largely of a person- 
ally conducted business or profession. 
The success of such a business enterprise 
is dependent upon the personality of the 
man or officers behind it. The appraisal 
of these personal values to business are a 
far more important matter than the man 
and method of taxation. 


In order to help the reader get a deeper 

- appreciation of the value of the personal 
element in business, we will mail upon | 
request our booklet entitled “The Man 
Behind The Business.” Every word of 
which is money to you if you will read it 
with careful understanding and a wish to 
_appropriate its experiences to increasing 
your own dividends or income. 


The Equitable Life Assurance Society 


of United States 


Soe 2% 
Too ooo ae 


Address all requests to 
Room 739 Peoples Gas Bldg. CHICAGO, ILL. 


iq SRSSSSSSS9 SSS BSS SSS 555555555 SSS SSS pe eeee ‘ 
SONA SANT ST a rt rT 





Foremost in Chicago 


First in resources, de- 
posits, volume of busi- 
ness and number of 
bank correspondents 


The CONTINENTAL and 
COMMERCIAL 


BANKS 


CHICAGO 








f/ 





THE NATIONAL 


INCOME TAX 


MAGAZINE 


December, 1926 


Vol. 1V, No. 12 


IN THIS ISSUE 


General— 


Page 


Procedure in the Appeal of Tax Cases Under the Revenue Act of 1926.....J. GiLmErR Korner, Jr. 413 


Righting the Tisai Oe Beerel Lines ec. 6 nee ice cs ees erie eeoeeeene wens Leo H. HorrMan 417 
Federal Tax Apgesis—When and Whierre?... 2... i. icc ccc e csc cccerecncnees Warp Lovecess 418 
The Selection of Comparatives Under Section 328........... 0... cece cece ees WILLIAM CocceER 421 
Judicial Review of Treasury Regulations. ..... 2... 0s cs devendecpeecseceeccunes J. Harpy Patten 423 
Method of Taxing Sales of Property Acquired by Gift after December 31, 1920, Held Invalid...... 426 
Role of Civil War Pensioners Declines but Pension Outlay on the Increase...................... 427 
Court Decision Involving Excess Profits Taxes Gives Prospect of Tax Refunds................. 427 
Refund of Interest Paid by Taxpayers Must Be Made Without Statutory Period.................. 427 
Illinois Levy on Net Receipts of Foreign Insurance Companies Held Unconstitutional............ 428 
Repeal of Automobile Excise Tax Urged by American Automobile Association .................. 436 
Court of Claims Overrules Commissioner in Suit Involving Golf Club Fees..................... 436 
ene Re ee oo nn 502.0. 06.0 es Aad eae Hes SPO ER Sed Hee geese eas 428 
Fr TT iio 65 ie sd ee oe cae OES ES Xd eh ane eb eNO RE) os Rae ea wee’ 429 
Seat ECT ee OF BO DIIIIIIE, 0.25 6 bass oni ca ahs eb ileeg ost eee ee ccc cancun 432 
Treasury Rulings 12) en Se eee GREE Aor tence ¢ 2 ar 435 
ES ET er ee PCS Ee I epee 437 
Seams ta VR eh Xo 608 be REaW Fk hs RK G Cee WUE RCE RIBURS 6 Sos bi ee ER 447 
Raitor Published Monthly by Adv. Mer. 
ERIC G. LEANDER COMMERCE CLEARING HOUSE HERBERT N. SUMMERS 
Chicago Illinois a Aes Bldg. Chicago 
Asst. Editor menagerie JOHN A. MURPHY 
LYMAN L. LONG Circulation Manager Eastern Adv. Representative 
Washington, D. C. H. W. = 120 Broadway, New York 





This magazine is published to promote sound thought 
in economic, legal and accounting principles relating to all 
Federal taxes and state income and inheritance taxes. To 
this end it will contain signed articles on tax subjects of cur- 
rent interest, news items and reports, digests of addresses, 
books, magazine articles and pamphlets, together with editors’ 


SUBSCRIPTION Price, $4.00 per YEAR; SINGLE Coptes, 35 CENTS. 


comments. The editorial policy is to allow frank discussion 
on all Federal taxes and state income and inheritance taxes. 
On this basis contributions are invited. The editors will exer- 
cise care in checking on the accuracy of data printed, but in 
all other respects are not responsible for the contents of the 
articles or for the opinions of which expression is allowed. 





J. GILMER KorNER, JR. 
Chuirman, Board of Tax Appeals 


Who predicts, as a result of the removal of many cases by stipulation of 
settlement, the decreasing volume of incoming cases, and the new plan of 
organization of the Board of Tax Appeals under way, that the Board will 
be able to handle the situation satisfactorily, despite the present congestion 


of the docket. For a detailed discussion of the matter by Mr. Korner, 
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made radical changes with reference to the 

Board of Tax Appeals, but on closer analysis, 
it was found that in so far as the Board itself is con- 
cerned, the changes made were not radical. The 
number of members was changed to sixteen. Before 
that the Board had fifteen mem- 
bers, but under the Revenue Act 
of 1924 this number would have 
been reduced to seven in June of 
this year. The provisions relative 
to procedure other than admission 


T= Act of 1926 appeared at first blush to have 


HAT will the effect of the 
statutory provision in the Act 
of 1926 relating to the introduction 


grounds. One was that it was a hardship to pay before 
being able to secure an adjudication of the merits out- 
side the Treasury Department. The other objection 
was the long and tedious delay in securing an adjudica- 
tion in the ‘courts, even in the first instance, and the 
heavy expense it entailed. There was a further objec- 
tion to existing procedure which 
was continuously urged as being 
most unsatisfactory. This objec- 
tion was that, under it, nothing 
ever became settled. In the United 
States’ there are eighty-five United 


of evidence before the Board of Tax 
Appeals be on tax practice of the 
accounting profession? 


of evidence, were left just as they 
were before—in the discretion of 
the Board. Indeed, there was 
practically no change in the pro- 
visions relating specifically to the 
Board. The radical change was in 
the provision made for a review of 
a case after it had gone from the 
Board. I refer to the review of 
the Board’s decisions by the Cir- 
cuit Courts of Appeals. But even 
this is not so much of a radical 
change as it is in an additional av- 
enue of relief open to the taxpayer 


States District Courts. The deci- 
sions of these courts were hope- 
lessly in conflict. They were con- 
sistent only in their inconsistency. 
This was but natural when one 
considers that the judges of these 
courts are removed from each 
other and cannot have the benefit 
of consultation and advice, and an 
exchange of views one with an- 
other. In addition, it should be 
borne in mind that these judges 
hear these cases under a widely 
varying range of conditions. The 


Will the new requirements result 
in the elimination of accountants as 
advocates? 


What is the outlook for a satis- 
factory disposition of the conges- 
tion of tax cases before the Board? 


These are among the questions, 
vitally affecting both taxpayers and 
tax practitioners, which Mr. Korner 
discusses in a general exposition of 
the procedure now applicable in ap- 


at his option. 

Let us glance for a moment at 
this phase of the subject. Prior to 
the passage of the Revenue Act of 
1924, only one avenue was open to a taxpayer after 
final notice of a deficiency from the Commissioner. 
That was to pay the tax, and thereafter sue in the 
United States District Court or in the Court of Claims 
to recover the amount so paid. From these courts 
there lay, of course, appeals to higher tribunals—in 
most cases to the Circuit Courts of Appeal. The 
taxpayers objected to this procedure on two main 


peal cases. 





*Chairman of Board of Tax Appeals. Address before the 
Hew Bh State Society of Certified Public Accountants, 
ew ork, 








nature and quality of the presen- 
tation, of course, varies very 
widely also. At any rate, and for 
whatever reason, this state of con- 
flict did exist. 

What was the result of this from a practical stand- 
point? In the Bureau of Internal Revenue there was 
hardly a position taken that did not have the support 
of one or more District Court decisions, irrespective 
of how many decisions there might be of other like 
courts to the contrary. It was, perhaps, but natural 


that the Bureau should follow those decisions favor- 
able to it and ignore those to the contrary. This was 
rendered the more natural when it is borne in mind 
that all such courts are of equal dignity. Since the 
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Bureau was the final arbiter outside of the courts, 
the only recourse left to the taxpayer was to go into 
still another district coyrt in the hope of inducing that 
court to follow a precedent opposite to, but of equal 
dignity with, that followed by the Bureau. In the 
meantime, and until there was a final decision of the 
Supreme Court, or a denial of certiorari by that court 
on application for review of a decision of a Circuit 
Court of Appeals, the Bureau continued to apply the 
rule adopted by it in the first instance in the case of 
every other taxpayer presenting a similar question. 
The result was an ever increasing flow of litigation 
arising all over the country, wherein the same ques- 
tions were being presented over and over again in 
different jurisdictions. Bear in mind that this could 
not be helped, because there was no way to stop col- 
lection or stay proceedings by injunction. This was 
specifically prohibited by Statute. 


Just here let me interpolate, even at the expense of 
breaking the narrative, to observe that, under existing 
law today, the pendency of an appeal in the Board of 
Tax Appeals acts as a stay of proceedings to collect, 
and in the event of an attempt to enforce collection, 
the Statute now provides that injunction may issue to 
prevent it if an appeal is pending before the Board. 

To resume the narrative: Of however serious nature 
the situation was, it cannot be gainsaid that it was the 
source of an ever increasing tide of criticism. For 
six or seven years much thought and Suggestion was 
given to the matter, and various remedies offered. 
Some of these were tried, but the problem did not 
solve itself. Perhaps, aside from the matter of delay 
and expense, the greatest criticism was that there was 
nothing even approaching uniformity of precedent for 
the guidance of the Bureau, or of the taxpayer either. 
Out of this criticism and the thought given to finding 
the remedy, grew the idea of an independent tribunal, 
devoted exclusively to tax matters, which might create 
a consistent and uniform line of precedents. Out of 


this idea grew the Board of Tax Appeals, created by 
the Revenue Act of 1924. 


Taxpayer Has Sacrificed No Previous Rights 


By that statute, every right which a taxpayer had 
theretofore, was preserved to him. Nothing was taken 
away, but the Board was added—a sort of bonus, as it 
were. The taxpayer had his option to pay and pursue 
his remedy as formerly, or he could appeal to the 
Board and, finding there an adverse decision, could 
then pursue his former remedy. To the extent that 
taxpayers receive favorable decisions the Board, then, 
is in a very practical sense a net gain, because the 
number of cases carried to the courts by the Com- 
missioner is so small as to be negligible. At the last 
account I had, the Commissioner had carried four 
principles to the courts, involving about thirteen cases. 


But there continued to be criticism directed to the 
delay in securing final adjudication. The point was 
repeatedly made that, in case of an unfavorable de- 
cision, the taxpayer must start all over again, and 
this involved all the objections which had been raised 
to the old system which I reviewed a moment ago. 
So, again, the matter was brought to Congress to find 
a method of shortening the procedure, while at the 











same time preserving the benefits which the Board 
might offer. The result of this was the recent legis- 
lation providing for a review of the Board’s decision 
by the Circuit Courts of Appeals. This is the principal 
change in the system from that obtaining under the 
Revenue Act of 1924. There is still preserved to the 
taxpayer the option of staying out of the Board and 
pursuing this remedy in the courts in the first instance. 
This right has never been changed. So to those who 
are not yet satisfied with the system now in vogue, it 


may be answered that the courts are still open to them 
at all times. 


There is one innovation, however, in the Revenue 
Act of 1926, which relates directly to the Board. I 
referred to it a while ago in passing. This is the pro- 
vision that the rules relating to the introduction of 
evidence shall be in accordance with the rules obtaining 
in Courts of Equity in the District of Columbia. This 
provision was made necessary by the right of review 
given to the Circuit Courts of Appeals. In order that 
a record may be properly made for review in those 
courts, it is necessary that some definite procedure for 
the making of those records, be adopted. There must 
be some chart for the guidance of the Board, the 
courts and the practitioners. Obviously, a system 
of rules of one of the sovereign states would not be 
adopted. If provision had been made that the rules 
obtaining generally in Courts of Equity. should - be 
followed, hopeless confusion would have resulted. for 
there is judicial decision in the several jurisdictions 
interpreting and applying such general rules. These 
decisions are not always in accord. The question 
would at once arise as to what authority would prevail 
in case of such conflict. An iridependent construction 
of such rules by the Board might result in having its 
rulings reversed according to the particular precedents 
in any given circuit to which an appeal might be taken. 
The alternative would be that in case of conflict, the 
Board would have to attempt to apply the rules and 
precedents of nine different circuits and the Court of 
Appeals of the District of Columbia, varying in each 
case according to the residence of the taxpayer. Such 
a procedure would be confusing in the extreme. Some 
definite guide post was necessary. Congress chose the 
District of Columbia. The difficulty here is more 
fancied than real. The rules governing the introduc- 
tion of evidence in equity courts are essentially the 
same in all jurisdictions. Practitioners familiar with 


such rules should find no difficulty under the present 
statute. 


The insertion of this last named provision in the 
Revenue Act of 1926 has caused many of your pro- 
fessors' to ask what its effect will be on that practice 
of that profession before the Board. The question is 
asked, whether accountants will continue to be per- 
mitted to appear as advocates before the Board, or 
whether such appearance will be restricted to the role 
of expert witness. It is likewise asked whether the 
observance of the provision to which I have just re- 
ferred, will not of itself, inevitably result in the 
elimination of accountants as advocates. These in- 
quiries, and many of similar import, have come to the 
Board since the enactment of the recent revenue act. 

The first of these questions can easily be answered. 
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Immediately after the enactment of the Revenue Act 
of 1926, the Board began considering its rules with 
a view to ascertaining what, if any, changes would be 
necessary. Many suggestions were received from prac- 
titioners—both attorneys and accountants. The Board 
concluded to leave the rules as they were under the 
former Act. -The reasons for this were, in general, 
the same reasons which influenced the Board in the 
first instance in adopting its rules with reference to 
practitioners. . So far as the Board itself is concerned, 
the conditions surrounding its practice and procedure 
are not materially affected by the new Act. It is true 
that provision is now made by Congress governing 
the introduction of evidence. But, so far as the Board 
is concerned, this is not a radical innovation for the 
reason that ever since its organization, the Board has 
applied the general rules of equity in respect of the 
introduction of evidence. So that, under the present 
practice, in so far as concerns a case which is not 
appealed to a Circuit Court of Appeals, I do not see 
that any appreciable difference is made. 


This brings us to the second inquiry, of which I 
made mention a moment ago. This second inquiry is 
a much more difficult one to answer than the first one. 
Whether the statutory provision relative to the intro- 
duction of evidence will, of itself, result in the elimina- 
tion of accountants as advocates, is a question which 
only a prophet can answer. I am not a prophet, and 
any surmise of mine would be nothing more than a 
guess, and in a guessing contest one man’s guess is as 
good as another’s. 


However, I will give you what appears to me to be 
a fair analysis of the situation. To me it seems that 
all must depend on the future conduct of the case. By 
future conduct, I mean the course the case is expected 
to take after a decision by the Board. If the case 
is one in which the taxpayer is satisfied in advance to 
abide by the decision of the Board, even though that 
decision is adverse to him, then the situation is un- 
changed from what it was under the Revenue Act of 
1924. Under such conditions, there need be .made 
only such a record as will satisfy the Board of Tax 
Appeals. This has been the situation heretofore. In 
that class of case, there would be no automatic elimina- 
tion of accountant practitioners. 


The next case is that wherein the petitioner prevails 
before the Board. If he wins his case, of course he 
will be satisfied and the situation is exactly as in that 
just outlined above—in so far as the petitioner is 
concerned. But there is the possibility of an appeal 
by the Commissioner to the Circuit Court of Appeals, 
in such acase. Therein lies the rub, because naturally, 
no one can be sure of the outcome of the case before 
the Board. But there is this thought to be borne in 
mind: the Commissioner has not thus far gone to an- 
other tribunal after defeat in the Board—except in a 
few rare instances. I do not want to be understood 
as making any prophecy for the future in this respect. 
I do not and cannot speak for the Commissioner. I 
can only tell you of what has happened heretofore. 
Whether or not that reflects a settled policy which 
may be considered as indicative of his future attitude, 
of course, I cannot say. Thus far in the Board’s his- 
tory, the Commissioner has not pursued cases to the 
courts, except those cases in which there is involved 
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an important principle. On the other hand, many de- 
cisions of the Board which involved important princi- 
ples have not been tested in court. Viewing the few 
cases in which he has deemed it wise to test the Board’s 
decision, it would seem to be his policy to test those 
cases in which the important principle is coupled with 
the effect of the decision on a very large number of 
like cases pending in the Bureau. Even important prin- 
ciples decided adversely to the Commissioner, have 
been acquiesced in by him when the effect has not 
been too far reaching in other cases. The amount of 
the deficiency involved in the decision has not, at least 
thus far, seemed to make a difference in the Com- 
missioner’s action, although, I can readily conceive that 
if an adverse decision did involve a sum of great 
magnitude, the Commissioner might deem it prudent, 
or even necessary, to petition for a review of the case 
in the Circuit Court of Appeals. Thus, one sees that, 
in the instance of a case lost by the Commissioner, 
there can be no assurance of what his subsequent 
action might be. 


Appealed Cases Exclusive Field for Lawyers 


Perhaps, I do not need to say that it is the appealed 
cases in which the accountant finds himself eliminated 
automatically. The rules of the Circuit Courts of 
Appeals preclude all practitioners except attorneys. 
But this is equally true of the District Courts. If, 
under the Revenue Act of 1924, a taxpayer lost his 
case before the Board and desired to contest the matter 
further, or won it and the Commissioner brought an 
action in the District Court for the recovery of the 
tax, in either event the accountant was eliminated, of 
necessity since he could not represent his client in 
court. So then, to the extent that we look only at 
the matter of appearance and representation of the 
client, the situation may be said to be no different 
under the present law from what it was under the 
prior law. But when we look at the matter to be 
reviewed, a different aspect appears. Under the prior 
Act, where the case was taken afresh by the District 
Court, there was no record before that Court of what 
had gone before, except the findings of fact of’ the 
Board of Tax Appeals which, by Statute, were made. 
prima facie correct. The burden was on the losing 
party to overcome the presumption of the accuracy of 
these findings. The case was tried in the District 
Court de novo. 


Under the present law, that is not the case where 
a decision has been made by the Board. Under exist- 
ing law, the record made in the Board will be reviewed 
by the appellate court. To what extent, or in what 
manner, this review will be had by the appellate Courts, 
no one can say now. Recently, the Chief Justice of 
the United States called together in Washington the 
senior circuit judges of the nine Circuit Courts of 
Appeals for a conference. Among the matters consid- 
ered at that conference was that of the procedure in 
appeals from the Board of Tax Appeals to the various 
Circuit Courts of Appeals. That conference adopted 
a set of rules which were recommended by the con- 
ference to such courts. These rules are contained in 
a report of this conference submitted by Mr. Chief 
Justice Taft about the first of October. At that time, 
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this report was carried generally by the press of the 
country. Thus far, only one of the Circuit Courts 
has announced its action on the recommendation of 
the conference. The Court which has taken action is 
the Court Court of Appeals of the Third Circuit, 
whose headquarters is at Philadelphia. That Court 


adopted, without change, the rules recommended by 
the Conference. 


In summary on this point, I would say that the 
accountant who is employed to represent a client be- 
fore the Board, should give consideration in advance 
to the prospect of a petition for review of the Board’s 
decision and record by the Circuit Court. Whether 
he should go forward in the trial of the case before 
the Board should depend, in my judgment, on at least 
two things—first, whether his client is willing to abide 
the judgment of the Board in case of defeat, and 
second, whether, in case of victory, the case is one 
which is likely to be reviewed on the petition of the 
Commissioner. If, in either case, he is satisfied that 
the case will most likely be reviewed by the higher 
court, the matter is then entirely with him to consider 
whether, in the interest of his client, he should pro- 
ceed to try the case and make the record for such 
review. 


No Absolute Answer 


Personally, I do not doubt but that there will be 
hundreds, and perhaps thousands, of Board decisions 
which will not be appealed to the higher courts. On 
the other hand, there will doubtless be a great many 
such decisions which will be appealed. My conclusion 
is, that, to a very great degree, the appearance of ac- 
countants as advocates before the Board will be eventu- 
ally determined by the number of such cases appealed 
and the outcome in the higher courts in those cases 


wherein the records were made by accountants. Only 
time can answer this. 


Pursuant to a statutory provision authorizing it, the 
Board is now divided into 16 divisions of one man 
each, instead of into four divisions of three and four 
men each, as formerly. Experience has proved that 
a hearing before a single member of the Board is as 
satisfactory and agreeable to both the taxpayer and 
the Commissioner as a hearing before two, three or 
four men, and when there is taken into consideration 
the greater speed with which the Board can progress, it 
is believed that it will be far more satisfactory to both 
parties litigant. The new plan was devised to accom- 
plish four definite ends, all of which tend to the general 
aim of expediting the work of the Board. The three 
intermediate definite ends are (1) to enable the Board 
to hear more cases in Washington by having more 
divisions sitting each day; (2) to enable the Board 
to hear more cases on circuit by having more circuit 
hearings in a larger number of cities and at more 
frequent intervals; (3) to enable the individual mem- 
bers to devote more time to the consideration of cases 
with a resultant larger output, and (4) to enable the 
Board to devote more time sitting as a whole in review- 
ing the division decisions referred to it by the 
Chairman. My talk has already gone to too great 
lengths, and I shall not now go into details of the new 
plan of organization, but I shall be pleased to explain 
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it to you after the close of my talk if you desire me 
to do so. I shall only say here, that in this plan the 
same safeguards are observed relative to review of 
each case, as was had under the former plan. While 
the divisions are individual in the matter of hear- 
ing cases, this is not so in the matter of their de- 
cision. For the latter purpose, these divisions are 
grouped into so-called “Parts” of three men each, and 
each case has the attention and study of the members 
of the part in the same manner and in the same number 
of members as formerly it did when the divisions con- 
sisted of at least three members each. Likewise, as 
was formerly the case, each and every case reported 
out of division is referred by the Chairman for review 
by the Board, and has such review before it is adopted 
and promulgated. Every case the Board has decided 
since its organization, has been so referred and has 
been so reviewed. 


Except for a large number of jeopardy assessment 
appeals which came in during the 60 days next follow- 
ing the 15th of March of this year, the incoming flow 
of petitions has diminished in a very marked degree 
since the enactment of the Revenue Act of 1926. 
Present indications, which are of approximately three 
months’ standing, show a decrease of about 33 1/3% 
in such incoming petitions. There are, no doubt, many 
causes contributing to this result. You are all, of 
course, familiar with the so-called 60-day section in 
the Bureau, composed of about eighty men. This sec- 
tion has completed its task of auditing and reviewing the 
jeopardy assessments of which I spoke a while ago, 
and is now devoting its time to the settlement, when 
possible, of cases in which a sixty-day deficiency letter 
was sent but no assessment made. It is likewise making 
more careful audit of the cases in which current 
60-day deficiency notices are being sent out. The 
result is a diminution in such letters and a correspond- 
ing diminution in appeals to the Board. In addition 
to the “60-day section” (so-called), there is a somewhat 
similar section in the office of the General Counsel 
composed of upwards of twenty men. The work of this 
section (and of the Unit 60-day section) is to review 
most carefully the cases already on appeal to the Board, 
with a view to settling such cases by agreement and 
stipulation. The result is that such stipulated settle- 
ments, effected without a trial before the Board, are 
coming into the Board by hundreds. Each such stipu- 
lation disposes of one or more cases. The large number 
of appeals from jeopardy assessments, of which I 
spoke a moment ago, constitutes a very material per- 
centage of the total number of appeals now before the 
Board. ‘These cases are being settled by stipulation 
in large numbers, and that extraordinary number of 
appeals will, according to present indications, be dis- 
posed of in due time by the parties without the inter- 
vention of a Board trial or decision. 


The large number of appeals filed with the Board 
represents a dammed up reservoir of cases in the 
Bureau covering a long period. Every indication 


shows that the peak has passed, and that the incoming 
work of the Board is on an increasingly lower level. 
If this is so, and I sincerely believe it is, there is no 
reason to believe that the Board cannot and is not, 


(Continued on page 432) 
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Righting the Wrong to 
Mineral Lessees 


By Leo H. HorFMAN* 


HE Commissioner of Internal Revenue construed 

the Revenue Act of 1916, as amended by the Rev- 

enue Act of 1917, as providing that a lessee of 
a mineral lease was not entitled to a depletion deduc- 
tion for the year 1917. Because of this construction, 
the case of Weiss v. Mohawk Mining Company, was 
begun to test the question. The District Court ruled 
for the taxpayer to the effect, that a lessee of a mineral 
lease was entitled to a depletion deduction for the year 
1917. The Government appealed from this decision, 
with the result that the Circuit Court of Appeals re- 
versed the lower court. Thereupon, the taxpayer 
sought to have the Supreme Court of the United States 
review the decision of the Circuit Court of Appeals, 
but the Supreme Court refused to issue a writ of 
certiorari. The decision of the Circuit Court of Ap- 
peals appears in Volume 264 of the Federal Reporter 
at page 502. 


Many Taxpayers Failed to Protect Rights 


The case of Weiss v. Mohawk Mining Company was 
considered by most taxpayers as controlling and as sus- 
taining the position of the Government. Many in- 
stances have come to my attention wherein the tax- 
payer had assumed that the denial of the writ of 
certiorari by the Supreme Court of the United States 
was an affirmance of the decision of the Circuit Court 
of Appeals and that to contest the position of the 
Government further would be futile. This attitude was 
not only taken by the laity, but also by lawyers of high 
standing in the profession. It followed that a great 
many taxpayers took no steps to protect their rights 
against the running of the Statute of Limitations. 

Thereafter, another taxpayer started a suit 
(Alworth-Stephens Company v. Lynch, Collector) in- 
volving the same issue. The judgment of the lower 
court was again in favor of the taxpayer (278 Federal 
959). The Circuit Court of Appeals, Eighth Circuit, 
affirmed the lower court (294 Federal 190). This 
time the Supreme Court of the United States issued 
a writ of certiorari. In this instance, the writ was 
sought by the Government instead of the taxpayer. 
After due deliberation, the Supreme Court of the 
United States rendered a lengthy opinion (269 U. S. 
295) sustaining the lower courts and holding that a 
lessee under a mineral lease was entitled to a deduc- 
tion for depletion under the Revenue Act of 1916, as 
amended by the Revenue Act of 1917, for the year 
1917. This decision was handed down on March 2, 
1925, whereas the denial of the writ of certiorari by 
the Supreme Court in Weiss v. Mohawk Mining Com- 
pany was rendered on October 18, 1920, more than 
four years earlier. 
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Special Relief Advocated 


Now that the Supreme Court of the United States, 
after first refusing, afterward decided that the Govern- 
ment’s position was erroneous, those taxpayers who re- 
lied on the decision of Weiss v. Mohawk Mining Com- 
pany find themselves without remedy to recover the 
amount of tax wrongfully collected from them, because 
of the running of the statute of limitations against filing 
claims for refund for the year 1917. It seems, there- 
fore, that in all fairness a provision should be enacted 
permitting all taxpayers, entitled to a deduction for 
depletion for 1917 as a lessee of a mineral lease, to 
file a claim for refund within a short period, i. e., one 
year after the enactment of the provision. 


There is ample precedent for such legislation in the 
Revenue Act of 1926 (Section 210). This section pro- 
vides that if an individual has paid a tax under the 
Revenue Act of 1918 or 1921 as a stockholder of a 
personal service corporation, and it is later determined 
that the corporation is not entitled to personal service 
classification, such stockholder shall be entitled to a 
credit or refund of the tax paid, if the claim therefor 
is filed within one year after the enactment of the 
Revenue Act of 1926 or before the expiration of the 
period of limitations upon the filing of such claim, 
whichever is the later. 

The reason for such legislation was: In the past, 
many corporations under advice of their attorneys 
filed returns as “personal service corporations.” Their 
stockholders individually paid the tax on their propor- 
tionate share of the corporations’ earnings. Then the 
Commissioner denied the personal service classification 
to many of these corporations with the result that the 
corporations paid a substantial tax while the stock- 
holders could get no refund, for the reason that a re- 
fund of the tax so paid by them had, prior to the pass- 
age of the 1926 Act, been barred by the Statute of 
Limitations. The 1926 Act righted this wrong. 

The wrong to the mineral lessees is almost identical 
and calls for a similar cure. If anything, the claim for 
relief of the mineral lessees is the stronger, since in 
the case of “personal service corporation” classifica- 
tion, the taxpayers had only the opinion of their at- 
torneys, while in the case of “mineral lease depletion,” 
they relied on the action of the Supreme Court in re- 
fusing to review a decision which squarely presented 
the question, and which had been decided against the 
taxpayer. The cure would be popular as it would drive 
home that Congress wants laws enforced impartially 
against all taxpayers. Moreover, it would aid the suc- 
cessful administration of taxes as it would beget con- 
fidence in the Commissioner’s rulings. The taxpayers 
would know that if the Commissioner has erred in the 
interpretation of the law and taxes have been paid on 
the basis of such error, they would not be prejudiced 
and a refund would be made. 








Federal Tax Appeals— 
‘When and Where? ? 


By Warp Love_ess* 


PON receipt of a letter from the Commissioner 
| | of Internal Revenue proposing an additional 
tax against a client, the first impulse, perhaps, 
is to appeal to the United States Board of Tax 
Appeals. Under the present law, however, this may 
not always be the best course, because one finds him- 
self confronted with some real questions both of law 
and of tactics, when deciding whether he will (1) 
appeal to the Board prior to a payment of the tax or 
whether he will (2) pay the tax and file claims with 
the Commissioner, ultimately carrying the case either 
to the proper United States District Court or to the 
United States Court of Claims. 

The provisions of the statute dealing with the rights 
of appeal are fairly long, but a clear presentation of 
the questions requires at least a par- 
tial quotation here. 


Section 274 (a), Revenue Act of 
1926, provides as follows: 


“If in the case of any taxpayer, the 
Commissioner determines that there is 
a deficiency in respect of the tax im- 
posed by this title, the Commissioner is 
authorized to send notice of such de- 
ficiency to the taxpayer by registered 
mail. Within 60 days after such notice 
is mailed (not counting Sunday as the 
sixtieth day), the taxpayer may file a 
petition with the Board of Tax Appeals 
for a redetermination of the deficiency. 
Except as otherwise provided in subdivi- 
sion (d) or (f) of this section or in sec- 
tion 279, 282, or 1001, no assessment of 
a deficiency in respect of the tax im- 
posed by this title and no distraint or 
proceeding in court for its collection 
shall be made, begun, or prosecuted 
until such notice has been mailed to the 
taxpayer, nor until the expiration of 
such 60-day period, nor, if a petition has 
been filed with the Board, until the deci- 
sion of the Board has become final. 
Notwithstanding the provisions of sec- 
tion 3224 of the Revised Statutes the making of such 
assessment or the beginning of such proceeding or dis- 
traint during the time such prohibition is in force may be 
enjoyed by a proceeding in the proper court.” 


Section 284 (d), of the same Act, provides that: 

“If the Commissioner has mailed to the taxpayer a notice 
of deficiency under subdivision (a) of section 274 and if the 
taxpayer after the enactment of this Act files a petition with 
the Board of Tax Appeals within the time prescribed in such 
subdivision, no credit or refund in respect of the tax for the 
taxable year in respect of which the Commissioner has de- 
termined the deficiency shall be allowed or made and no suit 
by the taxpayer for the recovery of anv part of such tax 
shall be instituted in any court except— 

“(1) As provided in subdivision (e) of this section or in 
subdivision (i) of section 279 or in subdivision (b), (f), or 
(i) of section 283 or in subdivision (d) of section 1001; and 

“(2) As to any amount collected in excess of an amount 
computed in accordance with the decision of the Board which 
had become final; and 

“(3) As to any amount collected after the statutory period 
of limitations upon the beginning of distraint or a proceed- 
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ing in court for collection has expired; but in any such claim 
for credit or refund or in any such suit for refund the 
decision of the Board which has become final, as to whether 
such period has expired before the notice of deficiency was 
mailed, shall be conclusive.” 


This means that, in general, an appeal to the Board 
precludes any relief unless obtained there or an appeal 
to a court of appeal. 

The past Revenue Acts not only permitted long- 
drawn-out proceedings before payment of taxes, but 
after payment they allowed a wide latitude in filing 
of refund or credit claims, and in subsequent litigation. 
One familiar with the procedure under those Acts can 
scarcely realize that no such rights exist any longer 
provided an appeal is taken to the Board. Such is 
the law, however. 


The law, on the other hand, im- 
poses no restrictions against refund or 
credit claims if one does not appeal 
to the Board but instead chooses to 
pay his tax. In that case the prior 
practice of filing refund. or credit 
claims is still in effect. 


The right of a taxpayer to an in- 
dependent examination of his tax lia- 
bility prior to a necessity for payment 
is a fruit of slow, and one can safely 
say painful, growth. Yet, now that 
it is realized, a taxpayer who chooses 
to avail himself of it may stand a 
chance of losing some real and valu- 
able rights. 


The following forcibly illustrates 
this statement: Suppose a taxpayer 
has a case involving two questions. 
He appeals to the Board and loses. 
The major question, let us assume, 
is lost by a failure of the evidence ad- 
vanced before the Board to support 
the allegations of the petition, or failure to reserve the 
exceptions necessary to save the question upon appeal, 
while the tax involved in the minor point is too small 
to make it worth while to carry the case to the Courts 
as provided in Section 1001 of the Revenue Act of 
1926. The taxpayer, therefore, does not carry his case 
beyond the Board. Subsequently the evidence neces- 
sary to support the major point is discovered or be- 
comes available in convincing form; or the higher 
courts in another case subsequently rules as the tax- 
payer has contended upon the minor point involved in 
our assumed case. Query: Can our assumed taxpayer 
obtain any relief upon either point? 

From a consideration of the provisions of Section 
284 (d) it seems obvious that he cannot. 

This seems an undue hardship. The failure to pro- 
duce proper evidence is the taxpayer’s fault. There 
is some justification for Congress taking the position 








21m 
the 
her 
was 


ird 
eal 


put 


at 


21] 





December, 1926 


that, since he has had’ one chance and has bungled, 
a consideration of public policy requires that an end 
be made of tax disputes even though in individual 
cases taxpayers must suffer. There is not, however, 
the same justification when the law prevents a taxpayer 
from getting the advantage of a controlling decision 
in some other case. 


The present law, therefore, in the opinion of this 
writer, should be changed to grant those appealing to 
the Board the right to file claims for refund or credit 
for all tax payments proved to be excessive in the light 
of final judicial decisions in other cases having the 
effect of overruling the holding of the. Board. 


No future change in the law will, however, remedy 
the loss due to failure to produce in proper form the 
proof which is available. An examination of the 
Board’s decisions and case records shows an appallingly 
large percentage of cases which seem to have been lost 
because of failure to produce in proper form proof 
which could. have been presented, and many cases 
where the record is not in condition to secure proper 
review in higher courts. 


Such failure cannot be remedied by the Board but 
is attributable directly, either to the taxpayer or his 
counsel or to both. Heretofore, such failures have 
been less important, as the taxpayer could carry the 
case into court in an action de novo. Since no similar 
right now exists the failure to produce the proper evi- 
dence, and to make such a record as will save every 
question on appeal, becomes fatal to the taxpayer’s 
position for all time. 


Section 1001 of the Revenue Act of 1926, provides 
that a decision of the Board rendered after the passage 
of the Revenue Act of 1926 may be reviewed by a 
Circuit Court of Appeals or the Court of Appeals of 
the District of Columbia. Those courts will consider 
only such questions on appeal to them as are properly 
reserved for their decision by the record. It is essen- 
tial therefore in practice before the Board at the 
present and in the future to make a record which will 
properly reserve every right of the taxpayer. Even 
one skilled in the trial of cases can all too easily over- 
look some step which is essential for proper presenta- 
tion of a question to the higher Court and many cases 
must fail upon appeal because a proper record has not 
been made at the hearing before the Board. 


Considerations Involved In Choice 


As between (1) an appeal to the Board and (2) the 
course which lies exclusively in the Bureau and in 
the courts, there appear material considerations in 
favor of an appeal to the Board, to be balanced against 
the disadvantages of such appeal. 


Section 274 (f), Revenue Act of 1926 provides: 


“(f) If after the enactment of this Act the Commissioner 
has mailed to the taxpayer notice of a deficiency as provided 
in subdivision (a), and the taxpayer files a petition with the 
Board within the time prescribed in such subdivision, the 
Commissioner shall have no right to determine any additional 
deficiency in respect of the same taxable year, except in the 
case of fraud, and except as provided in subdivision (e) of 
this section or in subdivision (c) of section 279. If the tax- 
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payer is notified that, on account of a mathematical error ap- 
pearing upon the face of the return, an amount of tax in ex- 
cess of that shown upon the return is due, and that an assess- 
ment of the tax has been or will be made on the basis of 
what would have been the correct amount of tax but for the 
mathematical error, such notice shall not be considered, for 
the purposes of this subdivision or of subdivision (a) of this 
section, or of subdivision (d) of section 284, as a notice of a 
deficiency, and the taxpayer shall have no right to file a peti- 
tion with the Board based on such notice nor shall such assess- 
ment or collection be prohibited by the provisions of subdivi- 
sion (a) of this section.” 


Thus while it appears that the taxpayer may pre- 
clude himself from filing further claims by an appeal 
to the Board, he can by such appeal also preclude the 
Commissioner from making any further determination 
of additional taxes for the same taxable year. If the 
Commissioner desires to increase the tax in any case 
appealed to the Board after the passage of the Revenue 
Act of 1926, he must do so in the proceeding before 
the Board, and the rules of the Board require him to 
aver affirmatively the facts advanced in support of his 
contention for an increase in the deficiency. Such 
procedure requires that the Commissioner not only 
allege but sustain the burden of proving such allega- 
tions. In view of the fact that the taxpayer would 
apparently become the Commissioner’s only competent 
witness or, at least his most important one, it is very 
probable that the Commissioner will be slow to claim 
an increase in deficiencies unless they are large and 
easily proven. 


The limitations on increase of tax claimed are, how- 
ever, effective only when the taxpayer appeals to the 
Board, as the law expressly precludes the Commis- 
sioner from making an additional determination of 
deficiencies only in those cases where appeals are taken 
to the Board. Hence if a taxpayer chooses to pay any 
additional tax determined by the Commissioner as due 
from him, hoping to procure'a return thereof by way 
of refund or credit claim, he may in the future be con- 
fronted by an additional determination or in fact any 
number of such determinations. Moreover, there is 
no objection which a taxpayer can successfully urge 
against the making of such subsequent determinations 
of deficiencies until the statute of limitations against 
such determination has run, unless the taxpayer’ upon 
some subsequent determination of deficiency should 
choose to appeal to the Board. 


In making choice between the Board and the other 
avenues of review, one is of necessity guided by the 
character of his case and the nature of adjustments 
which have been made by the Income Tax Unit. Often 
there is no danger of any-future determinations by 
the Commissioner and the question at issue may be one 
of fact susceptible of ready proof. In cases of that 
character one naturally decides to appeal to the Board. 
Again it may happen that there have been very favor- 
able adjustments obtained from the Income Tax Unit 
upon some points while upon other points the tax- 
payer may believe that his rights have been denied. 
Some of the favorable adjustments, however, may be 
borderline in character and the taxpayer may well fear 
that a further consideration in the office of the Gen- 
eral Counsel might result in an attempted reversal of 
the decision of the Income Tax Unit and a proposed 
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increase in taxes. In such instances one decides to 
pay the tax and stay out of the Board, relying upon 
other review. When there is no longer any danger 
of an increase in taxes due to the expiration of the 
period of limitation, one may and should in such cases 
file a claim for refund and prosecute his claim upon 
the disputed points before the Commissioner and if 
necessary before the courts. 


Principles Illustrated 


There are many cases creating different situations. 
By way of brief suggestion of some probable situa- 
tions, the following are mentioned with the considera- 
tions which govern the choice: 


(1) In cases turning on facts (except as noted be- 
low) where proof by strict rules of evidence is pos- 
sible, one should in general appeal to the Board. 


(2) When proof in fact cases is impossible under 
technical rules of evidence, but there is evidence of an 
informal nature which should be stressed and which 
though informal in nature may properly be considered 
by the Commissioner and may ultimately convince him 
in favor of the taxpayer, the proper procedure would 
be to pay the tax and file claims, as the Board cannot 
under the law consider evidence not admissible under 
the rules of evidence applicable in courts of equity of 
the District of Columbia. 


(3) Where an important mixed question of law and 
fact is one which the taxpayer feels will appeal more 
favorably to a judge or a jury of his own locality 
conversant with the specific problems involved, than 
to a Board not familiar with laws and conditions pecu- 
liar to the particular jurisdiction, it is sometimes ad- 
visable to pay the tax and proceed by way of refund 
or credit claims and subsequent suit. Such highly 
specialized matters as community property, mining 
laws, Indian law, public land law, or those affected by 
the Civil law in jurisdictions where it has strong influ- 
ence, appeal more strongly to those who are familiar 
therewith due to long residence in communities where 
they are frequently met with. 


(4) Where the question involved is one of law but 
the amount of tax involved is too small to make it 
advisable to appeal to the higher courts, as provided by 
Section 1001 of the Revenue Act of 1926, if the ques- 
tion involved is at all doubtful—that is, it might prob- 
ably be decided either way—the better plan is to pay 
the tax and to file claims with the Commissioner. This 
is for the reason that the taxpayer in cases of that 
character can then have the benefit of any subsequent 
decisions either by the Board or by the Courts upon 
the same question in cases of other taxpayers. 


(5) Again, the questions of fact or of law may be of 
a nature which merits the consideration of those skilled 
in tax matters. If so, the taxpayer naturally gains an 
advantage by applying to the Board because through 
a constant consideration of technical facts, it is much 
more skilled in reaching correct conclusions from such 
technical evidence than a judge or jury not familiar 
with the intricacies involved in some technical tax 
questions. 
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(6) In some cases the inconvenience of raising the 
funds to pay the deficiency asserted by the Commis- 
sioner may offset the taxpayer’s desire to have the 
facts in his particular case decided by a jury composed 
of his neighbors and in cases of that character deci- 
sion is made to appeal to the Board, thus delaying 
payment until after final decision by the Board or by 


the Court of Appeal, if an appeal is taken from the 
Board’s decision. 


(7) The attitude of the Board or the courts on the 
question involved also becomes determinative in mak- 
ing a decision in certain instances. For illustration, 
the trend of decisions in the taxpayer’s District Court 
may be adverse to the taxpayer’s position while the 
decisions of the Board may be favorable, or vice versa 
In cases of that character one naturally decides to 
appeal to the tribunal whose past decisions indicate a 
greater facility to the taxpayer in finding authority 
for the decision desired by the taxpayer. 


(8) Neither do all of the questions which one has 
to consider in deciding to what tribunal he shall ap- 
peal arise under the provisions of the Revenue Act 
quoted hereinbefore. There are some questions which 
turn on tactical considerations. The taxpayer may be 
desirous of having his case decided at the earliest pos- 
sible moment. If so, the docket of his District Court 
and that of the Board must be considered and com- 
pared in order to see where in all probability the case 
would be reached and decided first. This question, of 
course, depends upon the district in which the taxpayer 
is located and whether the chances of success in that 
particular question are better for early or late deci- 
sion. Some district courts are. further behind with 
their dockets than the Board and some are not. 


(9) Again, the point involved in a case may be a 
simple question of law but one involving a maze of 
facts. If the law is decided against the taxpayer the 
facts cease to be of consequence. 


Under the law as it exists at present, the Board is 
a fact-finding body, and there is grave doubt whether 
the law makes proper provision for raising questions 
of law on demurrer in such a way as to save all of the 
rights of both parties on appeal. The Board has not 
provided for anything similar to a demurrer except 
that it permits a motion to dismiss for lack of juris- 
diction. If, therefore, you appeal to the Board you 
are confronted with the necessity and task of pre- 
senting all of your facts to raise your question of law. 
In a suit in court it is often possible, of course, to so 
frame the pleadings as to raise the question of law 
on demurrer, thus saving the taxpayer the necessity 
of taking the evidence and preparing a record carry- 
ing all of the facts as well as the question of law to 
the higher courts. In cases of that character it is 
obvious that an appeal to the Board is the most tedious 
and most expensive procedure. 


This is one of the most apparent defects in the pres- 
ent law—that the law does not clearly provide means 
by which the Board may decide a question of law on 
the pleadings, be thereupon reviewed in the higher 
court, and the case, where reversed, remanded for 
further consideration. 
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The Selection of Comparatives 
Under Section 328 


By WILLIAM CoGGER* 


HEN Congress wrote into the Revenue Act 

of 1918, Sections 327 and 328, known as the 

relief sections, to quote the language of 
Senator Smoot (Congressional Record, December 16, 
1918, page 506), “there was placed in the hands of 
the Commissioner of Internal Revenue, or the Sec- 
retary of the Treasury, as the case may be, a power 
that has never been granted to department officials 
before.” “If exercised wisely,” said Senator Smoot, 
it will be a relief to the institutions of the country, 
and many of them will need it; but if exercised un- 
justly or unwisely, there will be a frightful discrimina- 
tion between business concerns and 
industries of the country.” 

Has this power been exercised 
wisely and justly? 

Whether we shall ever know the 
answer to this question depends 
somewhat upon the final decision in 
the case of the Oesterlein Machine 
Company v. The Commissioner, now 
before the Court of Appeals of the 
District of Columbia. 

Has a taxpayer entitled to Section 
328 a right to know with whom it 
is compared in fixing its tax liability 
under Section 328, or if the law 
prevents the Commissioner from re- 
vealing the names of the compara- 
tives, is it permissible to reveal the 
various percentages, viz., the per 
cent of net income to gross sales, 
net income to invested capital, cost 
of goods sold to gross sales and the 
other data specified under Section 
328? As the matter now stands the 
only information vouchsafed to the 
taxpayer is the average rate 
of profits tax of the comparatives shown on the data 
sheet in cases where relief is granted. In the Oester- 
lein Machine Company case, the Board of Tax 
Appeals held: 

“We are of the opinion that Congress intended, apd has 
clearly indicated, that the general secrecy provisions of the 
law should not have the effect of ousting jurisdiction of ap- 
peals specifically granted by it to this Board. It is apparent 
that Congress intended to confer on the Board the power 
necessary to effectuate the purposes for which it was created. 
Indeed it is fundamental that every court or tribunal has in- 
herent power to do all things that are reasonably necessary 
to the administration of justice within the scope of its juris- 
diction. Compelling the production of all evidence pertinent 
and material to a cause at issue before it, is unquestionably 
one of such powers. 

“We are of opinion that jurisdiction is conferred on this 
Board to hear and determine appeals arising out of the special 
assessment provisions heretofore referred to, and that in grant- 
ing such jurisdiction the provisions of the Revenue Act of 
1924 are clear and unambiguous and not susceptible to the 
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restrictions, limitations, and exceptions contended for by Gov- 
ernment counsel.” 

Section 328 of the Revenue Act of 1918 is quite 
specific that in selecting comparatives “the Commis- 
sioner shall compare the taxpayer only with repre- 
sentative corporations whose invested capital can be 
satisafctorily determined under Section 326 and which 
are, as nearly as may be, similarly circumstanced with 
respect to gross income, net income, profits per unit 
of business transacted and capital employed, the 
amount and rate of war profits or excess profits, and 
all other relevant facts and circumstances.” 

It is a matter of common knowl- 
edge that in the selection of com- 
paratives at least two of these pre- 
requisites are practically ignored by 
the Bureau, viz., “profits per unit of 
business transacted” and “capital 
employed.” Many auditors engaged 
in making up data sheets ignore the 
distinction between “capital” and 
“invested capital,” even if their 
minds grasp the vast difference in 
these two terms. “Invested capital” 
is a statutory term and in most 
cases is quite easy to determine, but 
“capital employed” has a broader 
meaning. As the Court said in 
Cotton Hotel Co. v. Bass, 7 Fed. 
(2nd) 900: 

“The word ‘capital’ embraces all 
property used in business, including 
money; a ‘lease’ of a building for a 
term of years, as in this case, is prop- 
erty, and is ‘capital’, as used in the 
statute. It is a valuable property 
right.” 

So that “capital employed,” as the 
term is used in Section 328, has a 
broader meaning than “invested capital” which is de- 
fined in the statute. “Capital” includes borrowed 
money, good will and leaseholds not capitalized, advan- 
tageous contracts and, in fact, any property right of 
an economic nature that results in producing income. 

“Profit per unit of business” is an element that is 
entirely ignored in the Special Assessment section. 
It is true that in many lines of business, notably in 
trading concerns, it is difficult to compute the profit 
per unit of business and very often the taxpayer itself 
fails to supply this information; but in most manu- 
facturing concerns the unit of profit is easily deter- 
mined from the facts in the case as, for instance, in 
the business of manufacturing automobiles the net 
income being known and also the number of cars 
produced the profit per unit of business transacted 
is easily determined; also in the newspaper business 
where the circulation is a known factor the profit 
pet subscriber is easily determined. 








422 


Furthermore, the bureaw auditor in preparing his 
data sheet is presumed to select “representative con- 
cerns.” Primarily that»means concerns engaged in 
the same kind of business ; but it also means something 
in addition. The fact should be recognized that two 
corporations manufacturing automobiles, for instance, 
may not be “representative,” one of the other. The 
manufacturer of the Ford cars should not be compared 
with the manufacturer of the Stanley Steamer, the 
Stevens-Duryea or the Rolls Royce. 

It is feared that too little attention has heretofore 
been paid to the selection of comparatives by the 
Bureau. Fortified behind the “secrecy section” of the 
statute carelessness has prevailed in this respect. For 
instance, it is common knowledge that in iron and steel 
cases there have been included as comparatives, drop 
forging concerns, malleable iron concerns, manufac- 
turers of gray iron castings, manufacturers of pig iron, 
etc. One case is cited where the appellant company 
was a manufacturer of fire hose used by fire depart- 
ments. The auditor in selecting comparatives care- 
fully selected a group of concerns manufacturing 
ladies’ hose. The gross sales were practically the 
same and the percentages were ideal. No fault could 
be found with the data sheet in that respect. The 
comparatives were apparently proper until a further 
investigation revealed the fact that they were not, to 
say the least, representative. 

National banks should not be compared with state 
banks or Trust companies, or vice versa. Surplus 
and some other requirements are different in each 
case, yet this is done. Rice farmers should not be 
compared with dairy farmers or cattle breeders. Lum- 
ber manufacturers engaged in the manufacture of 
soft wood lumber ought not to be compared with 
manufactures turning out hardwood lumber ; yet there 
are auditors who could not tell whether a given lumber 
was of hard or soft wood. 

A cotton mill should not be compared with a woolen 
mill. A manufacturer of paper boxes should not be 
compared with paper pulp manufacturers; yet it has 
been done. Neither should a manufacturer of sulphate 
pulp be compared with a manufacturer of sulphite 
pulp. The process is different and there is a differ- 
ence in the cost of manufacturing. 

A company manufacturing wooden ships should 
not be compared with the manufacturer of steel ships ; 
yet it has been done. 

Manufacturers of mattresses should not be used to 
deny special assessment to furniture manufacturers, 
under the theory that the clause in Section 328, “en- 
gaged in a like or similar trade or business” permits 
the use of such comparatives. There was an abnormal 
demand for mattresses during the war, much more 
than for furniture; prices were high; much money 
was made by the manufacturers and high taxes neces- 
sarily followed. Using these to deny special assess- 
ment to furniture manufacturers is unjust. 

Ludicrous incidents sometimes happen in the selec- 
tion of comparatives. For instance, one auditor called 
upon to select comparatives for a manufacturer of 
loom harness carefully selected a list of harness manu- 
facturers.: To his tutored mind a “harness” was a 
harness whether designed for a loom, a horse or a 
mule. This particular auditor was born and reared in 
New York City. The world war lifted him from his 
environment and placed him in a camp with fellow 
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Americans from all over the Union where for the first 
time the fact probably dawned upon his intellect that 
the sun did not rise on the East Side and set over 
in New Jersey. Yet his camp experience in rubbing 
elbows with the outside world was not sufficient to 
overcome his early training, which led him to conclude 
that no knowedlge outside of the environment of 
Manhattan Island was worth while. The Commis- 
sioner in the use of that “discretion” so eloquently 
pleaded in the Oesterlein case before the Board of 
Tax Appeals by the Solicitor has in many cases much 
to answer for where “he finds and so declares of 
record” by proxy through some of his personnel who 
are entrusted with the solution of these questions in 
the bureau. 

But that’s another story. 

A tax representative gleefully tells of convincing 
Special Assignment Section that it should restore to 
capital as paid in surplus $200,000.00, representing the 
cost of patents upon which the seventeen-year period 
had expired and then going into Special Assessment 
Section and being allowed assessment under Section 
328, based upon the abnormality of secret processes 
not capitalized. 


But that also is another story, as this article deals 
only with the selection of comparatives. 


We may accept as a postulate that auditors in 
Special Assessment Section have no monopoly of 
wisdom or justice. Their work, of course, is reviewed 
by men placed in executive positions for that purpose. 
One noted case where the auditor’s decision was over- 
ruled by his chief was in the case of a corporation 
which had owned and operated a toll bridge for many 
years. The United States Government took over this: 
bridge in one of the high tax years and the value was. 
fixed by a commission appointed for that purpose- 
The sale of this bridge and the dissolution of the 
corporation resulted in a large income for that par- 
ticular year, upon which the corporation paid a high 
tax, leaving only a small percentage of the result of 
the sale to be distributed among the share-holders. 
Special assessment was granted under Section 328 
and other toll bridge operating companies were se- 
lected as comparatives by the auditor. The chief, how- 
ever, insisted that corporations operating apartment 
houses should be used as comparatives in fixing a 
rate. Illogical you will say? Undoubtedly! But one 
need not be guided by the rules of the syllogism when 
he does not have to give a reason for his concluison. 


“Make your decision promptly but give no reasons 
for the same,” was the advice of a friend to a recently 
appointed judge. “You will not be called upon to 
explain the conclusion, but you might have trouble in 
explaining the reasons for the conclusion.” 


Liquidation, Gross Income of Corporation in.—Pursuant 
to a contract entered into in 1924 between the M Company 
stockholders and the O Company, the M Company was 
dissolved in that year, the stockholders received the assets 
in kind by conveyance from the directors as trustees in 
liquidation in 1925, and the assets were then sold and con- 
veyed to the O Company. 

Held, that there was a valid distribution in kind upon 
dissolution, and no gain or loss was recognized with respect 
to the M Company. Taxable income was derived by the 
stockholders to the extent that the amount received in liqui- 
dation exceeded the basis to them of their shares of stock 
in the M Company. (Applicable to Revenue Acts of 1924 
and 1926.)—G. C. M. 714: V-46-2970. 
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Judicial Review of Treasury 
Regulations 


Part I] 
By J. Harpy PAtren* 


HE authority vested in the Secretary of the 
Treasury and the Commissioner to issue adminis- 
trative regulations is found in Revised Statutes, 
Sections 161 and 3215. The former section provides: 
“The head of each department is authorized to prescribe 
regulations, not inconsistent with law, for the government 
of his department, the conduct of its officers and clerks, the 
distribution and performance of its business, and the custody, 


use, and preservation of the records, papers, and the property 
appertaining to it.” 


The true administrative regulations, then, are those 
promulgated by the Commissioner, 
outlining the conduct of his sub- 
ordinates within the department. 
For our purposes it seems best not 
to treat all regulations, which 
primarily deal with the administra- 
tion of the law, as administrative 
regulations but to limit the applica- 
tion of the term to those rulings 
which relate solely to the conduct 
of the Treasury officials. Although 
administrative regulations have no 
direct effect on taxpayers, they do 
in some cases indirectly bear upon 
one’s tax liability, and, to that ex- 
tent, are of some importance. 

There is no doubt that adminis- 
trative regulations are not the sub- 
ject of both types of judicial re- 
view. They are binding on the 
courts to the extent that they are 
in accordance with the law, and 
within the jurisdiction of the officer 
prescribing them. In other words, 
only that type of review, which we 
have heretofore labeled “control re- 
view,” is extended to administrative regulations. 

As early as 1895, the question arose as to the validity 
of a regulation forbidding collectors from making their 
tax records public. The District Judge held that the 
collector, acting under the Commissioner’s regulation, 
was privileged as a witness in a criminal proceeding 
in a state court and could not be held in contempt for 
failure to testify as to statements made to him by a 
taxpayer. The following language of the court would 
seem to attach a high degree of finality to such a regu- 
lation : 

“Congress has given to the Commissioner of Internal Reve- 
nue without qualification, the power to make and enforce upon 
his subordinate officers all reasonable regulations in the mat- 
ter of the collection of internal revenue. These regulations 
are not to be questioned by this court, but must be upheld 


and enforced, and they must be regarded by all as having the 
same force as an act of Congress.’’5? 


Of the Washington, D. C. Bar. 


5i1In Re Huttman (D. Kans. 1895) 70 Fed. 669. 
52See all In Re Weeks (C. Vt. 1897) 82 Fed. 729. 
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In 1900 practically the same situation as arose in the 
Huttman Case was presented to the Supreme Court in 
Boske v. Comingore.®* In treating the Commissioner’s 
ruling as final, the court did not, as in the case of an 
interpretative regulation, “substitute” its opinion for 
that of the administrative officer, but accepted the 
regulation itself as conclusive. In doing so, however, the 
court first ascertained that it was within the authority 
conferred upon the Commissioner by Congress. The 
court, therefore, merely “controlled” the action of that 
officer, as will be seen from the fol- 
lowing extract from the opinion: 

“At any rate, the Secretary deemed the 
regulation in question a wise and proper 
one, and we cannot perceive that his ac- 
tion was beyond the authority conferred 
upon him by Congress. In determining 
whether the regulations promulgated by 
him are consistent with law, we must ap- 
ply the rule of decision which controls 
when an act of Congress is assailed as 
not being within the powers conferred 
upon it by the Constitution; that is to 
say, a regulation adopted under Section 
161 of the Revised Statutes should not be 
disregarded or annulled unless, in the 
judgment of the court, it is plainly and 
palpably inconsistent with the law. Those 
who insist that such a regulation is in- 
valid must make its invalidity so manifest 
that the court has no choice except to 
hold that the Secretary has exceeded his 
authority and employed means that are 
not at all appropriate to the end specified 
in the act of Congress.” 

The doctrine of Boske v. Com- 
ingore has never been successfully 
questioned.** While the specific 
holding of the case is of minor im- 
portance, the decision nevertheless presents a doctrine 
that merits consideration. It is to the effect that, where 
Congress has delegated to the Treasury officials the 
authority, “without qualification,” to prescribe regula- 
tions, and that authority has been exercised, the courts 
will limit their review to an examination of the regula- 
tion, for the single purpose of determining whether it 
is reasonable and within the purview of the power 
granted. The vital question, as we shall see later, is, 
when will the courts recognize such a delegation of 
power? 

Legislative Regulations 


While legislative regulations received some recog- 
nition prior to 1916, it was not until then that they 
began to play an important part in the administration 
of internal revenue statutes. Due to the exigencies 
of the World War, Federal taxation took on many 

58(1900) 177 U. S._459. 


54See Stegall v. Thurman (N. D. Ga. 1910) 175 Fed. 813: 
in Re Lamberton (W. D. Arkansas 1903) 124 Fed. 446. 
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involved and complex aspects. It would have been 
practically impossible for Congress to provide all the 
details for the application of the revenue laws which 
they adopted) Accordirgly, the practice grew up of 
entrusting matters involving the execution of the laws 
to the discretion of the Secretary and the Commis- 
sioner, and this was particularly true in the adminis- 
trative field. As each new Revenue Act was adopted, 
this vesting of discretionary power became more fre- 
quent and the scope of the authority granted became 
so broad, that, today, in some cases, the Commissioner, 
and not Congress, actually does the “legislating.” 

In the debate on the floor of the House over the 
Revenue Bill of 1918, Mr. Claude Kitchin, then chair- 
man of the Ways and Means Committee, in speaking 
of the amortization section,” said: 


“* * * This provision gives great power of discretion to 
the Treasury Department, to the Commissioner of Internal 
Revenue, and proposed advisory tax board. We must lodge 
that discretion somewhere. * * * It must be lodged some- 
where, because Congress cannot take up each one of the 
particular cases and fix a certain rule by which a building may 
be amortized. We cannot do it.”5¢ 


On the floor of the Senate, the same and other pro- 
visions of the Revenue Act of 1918 were discussed 
by Senator Smoot. He said: 

“I want Senators to know that in these provisions there is 
placed in the hands of the Commissioner of Internal Revenue 
or the Secretary of the Treasury, as the case may be, a 


power that has never been granted to departmental officers 
before.’’57 


It seems clear, therefore, that Congress has, in some 
cases, found it necessary to grant to administrative 
officers certain legislative powers. In view of the past 
decisions of the Supreme Court, such a practice is 
within the purview of the Constitution. Often, how- 
ever, the distinction between the unconstitutional dele- 
gation of pure legislative power to make the law, and 
the conferring of authority to execute the law, is in- 
deed, a fine one. 

Accordingly, when we speak of a legislative regula- 
tion, we include in the term those regulations issued 
by reason of the delegation by Congress of some ex- 
press power to be exercised within the sound judg- 
ment of the Commissioner. For our purposes, legis- 
lative regulations must be classified as procedural, and 
non-procedural. The latter type embraces the pure 
legislative regulation. It deals altogether with ques- 
tions of substantive law, and directly affects the tax- 
payer’s liability. A good example of a non-procedural 
legislative regulations may be found in Section 214 
(a) (9) of the Reveune Act of 1924: 


“In computing net income there shall be allowed as deduc- 
tions : 


“In the case of mines, oil and gas wells, other natural de- 
posits, and timber, a reasonable allowance for depletion and 
depreciation of improvements, according to the peculiar con- 
ditions in each case; such reasondble allowance in all cases 
to be made under rules and regulations to be prescribed by 
the Commissioner with the approval of the Secretary. * * *” 


Because of the technical nature of the subject it 
would have been impracticable, if not impossible, for 
Congress to have defined what constituted a “reason- 
able allowance” for depletion and depreciation in the 
case of each type of mine or well. It left that to the 
discretion of the Commissioner, and in Articles 201 
and 239, inclusive, of Regulations 65, he stated what 

55Revenue Act of 1918, Section 214 (9) and (10). 


56Appendix to Congressional Record, Vol. 56, Par. 12. 
57Congressional Record, Vol. 67, Part 44, 





page 3120. 
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were “reasonable allowances” in specified cases. 

Legislative regulations of the procedural type, as 
their name implies, deal entirely with questions of 
procedure. They are directed to the enforcement of 
the law, and only indirectly affect substantive rights 
of taxpayers. Section 1003 of the Revenue Act of 
1917 vested in the Commissioner the authority to pre- 
scribe the manner of collecting taxes where no method 
was specifically provided in the act. The power was 
exercised in Regulation 33, Article 61, which set forth 
in detail how returns should be made by corporations 
which were dissolved prior to the passage of the war- 
revenue act ; no method of collecting the tax from such 
corporations being specifically provided in the statute. 
This is a clear cut example of a procedural legislative 
regulation. 

The effect to be given to legislative regulations on 
judicial review is still a puzzling question. It is dan- 
gerous to draw too many fixed conclusions as to the 
future attitude of the courts, as the law on the subject 
is still in a plastic state. The courts have, however, 
taken somewhat of a more settled stand on the effect 
of legislative procedural regulations than they have on 
the non-procedural type. It seems wise, therefore, to 
approach the former class first. 


Legislative Procedural Regulations 


As early as 1877, in the case of U. S. v. Kaufman,"* 
the Supreme Court passed on the validity of a legis- 
lative procedural regulation. Revised Statute 3426°° 
granted to the Commissioner the power to make regu- 
lations, upon proper evidence of the facts, for the 
allowance of such stamps issued under any internal 
revenue act, which, through mistake, had been unneces- 
sarily used. Under this authority, regulations were 
adopted which provided for the satisfaction of claims 
for allowance of stamp taxes. The validity of an 
allowance made under this regulation was questioned. 
The Supreme Court recognized the discretion which 
the statute vested in the Commissioner, and refused 
to fully review his findings, in approving the award to 
the taxpayer. Although the case involved questions 
of fact, and the validity of an order, it would appear, 
from the following language of the court, that it did 
not question the finality of the regualtion: 

“It would seem to be clear from this statement that the 
allowance of a claim by the Commissioner of Internal Reve- 
nue under the authority of these statutes and Treasury regula- 
tions, raised an implied promise on the part of the U. S. to pay 


any amount that might actually be due the claimant under 
such circumstances. * * * 


“To say the least, the allowance of a claim under this 
statute is equivalent to an account stated between private 
parties, which is good until impeached for fraud or mistake.” 

Within the next three years, in the case of Thatcher’s 
Distilled Spirits,®° the Supreme Court again recognized 
the finality of a legislative procedural regulation. Sec- 
tion 3244 of the Revised Statutes authorized the Com- 
missioner “to prescribe rules and regulations to secure 
a uniform and correct inspection, weighing, marking 
and gauging of spirits.” Under this authority the 
Commissioner set forth, in great detail, the proper 
procedure to be followed by distillers in emptying 
spirits for the purpose of redistilling them. An in- 

58(1877) 96 U. S. 567. 

5913 Stat. -, Section 161. 


60(1880) 103 U 679. For a similar case see Ludloff v. 
U. S. (1883) 108 u "g. 176. 
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formation was filed against certain packages of the 
taxpayer’s distilled spirits, as forfeited, by reason of 
a violation of the regulation. The taxpayer attacked 
the regulation as being unauthorized by the statute. 
The Supreme Court dispelled this contention in one 
sentence of its opinion, and in the next said of the 
regulation : 

“The rule in. question seems to be a reasonable one within 
the purview of the power conferred.” 

In this single statement the court gave finality to 
the ruling, reviewing it only for the purpose of deter- 
mining whether it was reasonable and within the 
bounds of the discretion granted. 

With the demands for increased revenue, made 
necessary by the World War, new administrative prob- 
lems presented themselves, which, by their intrinsic 
nature, demanded for their solution the attention of 
administrative officers familiar with internal revenue 
procedure. Beginning with the Revenue Act of 1916, 
the. delegation by Congress to the Bureau of Internal 
Revenue of additional powers in procedural matters 
took on a new aspect.** An examination of each sep- 
arate act down to date reveals a gradual increase in 
the tendency of Congress to leave the ultimate deci- 
sion of procedural questions to the sound judgment 
of the Commissioner. Today there are in the Income 
Tax Act of 1926 alone at least fifteen instances where 
Congress has found it necessary to entrust some details 
of administration to the discretion of the Treasury offi- 
cials.®? 

In determining the force and effect of the present 
legislative procedural regulations on the courts there 
are but few cases to guide us. We have already seen 
that the Supreme Court, in three earlier cases, refused 
to fully review such regulations, but “controlled” them 
for the purpose of inquiring into their reasonableness 
and fairness.** In the comparatively late case of Rock 
Id. A. & La. R. R. Co. v. U. S.,%* the Supreme Court 
implied that the doctrine of its earlier decisions still 
prevailed. Section 3226 Revised Statutes prohibits 
a suit to recover taxes illegally exacted until: 

“* * * appeal shall have been duly made to the Com- 
missioner of Internal Revenue according to the provisions of 
law in that regard, and the regulations of the Secretary of 
the Treasury established in pursuance thereof and a decision 
of the Commissioner has been had thereon. * * *” 

In the Rock Island case, the Secretary prescribed 
regulations, establishing a procedure to be followed by 
taxpayers in applying for a refund previous to insti- 
tuting suit. The taxpayer predicated his suit upon the 
filing of a claim in abatement. This was not the 
method of procedure prescribed by the Commissioner. 
The Court of Claims dismissed the petition of ‘the 
railroad because it had failed to perform the conditions 
set forth in the regulations. Justice Holmes, in a 
brief opinion, affirmed the judgment of the Court of 
Claims and treated the Secretary’s regulations as bind- 
ing on the taxpayer and the court. 





61For instances of authority to issue legislative procedural 
regulation, see Income Tax Act of 1916, see Section 8 (b) 
(c) and (g), Section 9 (g), Section 13 (a) and Section 3173 
Revised Statutes. 

62See Revenue Act of 1926, Sections 213 (b) (4); 214 (a) 
(10); 217 (g@) (1); 222 (b); 225 (b); 226 (a) (b) (da); 238 (b); 
240 (ads 254; 255; 257 (e); 285 (b); 1102 (c); 1108 (a); 1111; 
1113 (a 

680. S. v. Kaufman (1877) 96 U. S. 567: Thatcher’s Dis- 
ties Mpirics (1880) 103 U. S. 679; Ludloff v. U. S. (1883) 


108 76. 
4(1920) Y64 U. 8S. 141. 
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Section 257 (b) of the Revenue Act of 1924 pro- 
vided that the Commissioner should: 

“* * * cause to be prepared and made available to pub- 
lic inspection in such manner as he may determine in the 
office of the Collector in each internal revenue district and 
in such other places as he may determine, lists containing the 
name and the postoffice address of each person making an 
income tax return in such district, together with the amount 
of the income tax paid by such person.” 

Was the discretionary authority there delegated to 
the Commissioner, to make returns available for public 
inspection “in such manner as he may determine,” any 
different from other sections of that act authorizing 
the promulgation of legislative regulations? It would 
appear not. The mere fact that the statute did not 
provide that the Commissioner was to exercise his 
judgment through the medium of a regulation would 
not necessarily affect the extent of review to be 
granted to the administrative action. It is interesting 
to note the attitude of the Supreme Court toward 
Section 257 (b): 


“The Commissioner is directed to make the lists of taxpayers 
and amounts paid available for public inspection in the of- 
fice of the Collector and elsewhere as he may determine. His 
discretion in that respect is limited only by his own sense of 
what is wise and expedient.’’65 

In the case of U. S. v. Updike,®* the District Court 
for Nebraska refused to extend a full review to a legis- 
lative procedural regulation, limiting its inquiry to the 
reasonableness of the ruling. The corporation upon 
which the tax was assessed had dissolved in 1917, prior 
to the approval of the Revenue Act on October 3, 1917. 
The United States proceeded against the shareholders 
of the dissolved corporation for taxes on income de- 
rived during the period from January 1, 1917, to the 
date of the dissolution. This step was taken in spite 
of the contention of the former shareholders that the 
provisions of the 1917 Act were without application 
to the corporation so dissolved, its officers, or its stock- 
holders. It was further insisted that, because no 
method was set forth in the statute to ascertain the 
income or to assess or collect the tax, and because no 
person was designated in the statute to make the return, 
the tax should fail on that account. Section 1003 of 
the 1917 Act provided: 

“That in all cases where the method of collecting the tax 
imposed by this act is not specifically provided, the tax shall 
be collected in such manner as the Commissionr of Internal 
Revenue with the approval of the Secretary of the Treasury 
may prescribe.” 

Under the authority of this section, the Commis- 
sioner in Article 61, Regulations 33, ruled that: 

“A corporation which was dissolved in 1917, prior to the 
passage of the War Revenue Act of October 3, 1917, is sub- 
ject * * * to the war income tax. * * * A corporation so 
situated will make a return on revised form 1031, covering 
the period in 1917 during which it was in business prior to its 


dissolution * * *,” 

This regulation was both interpretative and legis- 
lative. It decided that the taxpayer was subject to 
the tax, and defined the method to be followed in 
making returns thereon. The first part dealt with a 
substantive question, while the last part dealt with a 
procedural one. The District Court treated that por- 
tion of the regulation which set forth the method of 
returning the tax as subject only to the “control” of 


65. s. v. Ma J (1925) 45 Sup. Ct. 


66(C, 8th Cir, 1924) 8 Fed. (snd) Pigid: “(D. Neb, 1924) 
1 Fed. (ana) 550. 
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the court—and to that extent it was non-reviewable. 
The language of the court is strong: 

“As no method of collecting this tax against a dissolved 
corporation was specifically provided in the act, it became 
the duty of the Commissioner to make regulations, and, as he 
has done so, there is open to the court only the inquiry whether 
his regulations are reasonable and fairly calculated to carry 
out the expressed will of Congress. * * * Such regula- 
tions appear to be in conformity with the duty imposed by 
Section 1003, and suggest no unfairness towards the tax- 
payers, and are unassailable in the courts.” 

The Circuit Court of Appeals affirmed the decision 
of the lower court, and extended to the latter part 
of Regulation 33, Article 61, only that type of review 
which the District Court had accorded it. 

A survey of the cases cited reveals that, in passing 
on the finality of legislative procedural regualtions, the 
courts have applied a three-fold test: (1) Did the 
statute vest in the Commissioner any powers to be 
exercised in drafting the regulation; (2) Was the 
regulation issued within the jurisdiction of the admin- 
istrative officer; that is, within the discretion granted ; 
(3) Was the regulation reasonable? As far as the courts 
have gone, it is safe to conclude that, where a leg- 
islative regulation of the precedural type meets the 
above tests, the courts will treat it as final for all 
purposes. 

A good example of the application of the first two 
tests is found in a case decided in 1925 by the 
Circuit Court of Appeals for the Eighth Circuit.®7 
Section 240 of the Revenue Act of 1918 defined 
affiliated corporations, and provided in section (a) 

“That corporations which are affiliated within the mean- 
ing of this section shall, under regulations to be prescribed 
by the Commissioner with the approval of the Secretary, make 
a consolidated return of net income and _ invested 
capital * * %.” 

Acting under this authority, the Commissioner, in 
Article 63 of Regulations 45, ruled that the owning 
or controlling of 95 per cent of the outstanding voting 
stock of one corporation by another constituted an 
affiliation within the meaning of the statute. Cer- 
tainly, a reading of the above section. does not reveal 
an intent on the part of Congress to leave to the 
judgment of the Commissioner the determination of 
what constitutes an affiliated corporation. In the fol- 
lowing quotation from the opinion the court outlined 
the limits of the Commissioner’s discretionary power 
and drew a clear distinction between an interpretative 
and a legislative regulation : 

“Further on in this section there is a statutory definition of 
what constitutes affiliation. So it is too obvious for argu- 
ment that it is not left to the Commissioner to prescribe what 
constitutes affiliation, for the statute fixes that, but what is left 
to be prescribed by the Commissioner’s regulation is the man- 
ner of the making of the return. In short, the law itself says 
who shall make a consolidated return. The Commissioner may 
only say how such return shall be made. 

“The Commissioner, then, had no power to say, as he has 
said by his regulation that ‘substantially all of the stock of 
the other’ means 95 per cent of the voting stock.’ It is a 
matter for the courts to construe, and not a matter about 
which the Commissioner may promulgate a regulation binding 
upon the courts.’’68 

On the other hand, the test of reasonableness is 
one which the courts have never defined. The Su- 

67Schlafly v. U. S. (C. C. A. 8th Cir. 1925) 4 Fed. (2nd) 195, 
(E. D. Mo. 1924) 299 Fed. 326. 

68See also U. S. v. Hyams (C. C. A. ist Cir. 1906) 146 Fed. 
15, for a case involving an abuse of an exercise of power 


delegated to the Commissioner in issuing a legislative pro- 
cedural regulation. 
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preme Court has always examined legislative regula- 
tions for their reasonableness. In the Updike Case 
the District Court held that the only inquiry open to 
the court, on review of the regulation, was whether 
it was reasonable. The court further on stated that 
the ruling “suggests no unfairness to the taxpayer.” 
The query at once presents itself: When is a leg- 
islative regulation reasonable? It is probable that 
the courts have meant only that the regulation must 
reasonably conform to the constitution or to the 
statute it supplements. The constitution itself provides 
that searches and seizures shall not be unreasonable, 
and the Supreme Court has ruled that unreasonable 
classifications, under the “equal protection” clause of 
the Fourteenth Amendment, are forbidden. Perhaps 
the test, as laid down in internal revenue cases, is an 
outgrowth of this doctrine? Certainly, if a regulation 
dictated a procedure, which would be impracticable 
or impossible to follow, or so arbitrary as to work 
irreparable injury to the taxpayer, it might well be 
held unreasonable, as a taking of property without 
“due process.” On the other hand, it is likely that 
the courts have had in mind a test of fairness,—that 
is, would reasonable men, in the same position as the 
Commissioner, have issued a similar regulation? 


(Concluded in the January number) 


Taxation of Sales Property Acquired by 
Gift After December 31, 1920, 


Held Invalid 


F THE rule laid down in the decision by the United 
States District Court, Southern District of New 
York, in Taft v. Bowers, is finally upheld by the 
Supreme Court, it will not only mean that taxpayers 
who have made sales of property acquired by gift after 
December 31, 1920, will be entitled tq refunds, but it 
is also probable that other taxpayers, who have sold 
property and have been required to use the basis ap- 
plicable when the property was in the hands of the 
persons transferring the property to them, may like- 
wise be affected. In the case before the court the tax- 
payer had sold stock acquired by gift from her father 
in 1921 and 1922. 

In the opinion of the court no part of the value 
of an outright bona fide gift as of the date of delivery 
is, or can, constitute taxable income in the hands of 
the donee. So far as the latter is concerned, the gift 
is a capital transaction. The seller’s liability for future 
income must, in the opinion of the court, be based upon 
the value of the gift at the time the transaction is com- 
pleted and not upon the cost of the property at date of 
its acquisition by the donor. In this case the property 
was sold in 1923, and the holding of the court was 
directly contrary to the express provisions of the Act 
of 1921, which provided that in the case of property 
acquired after December 31, 1920, the basis shall be 
the same as that which it would have been in the hands 
of the donor or the last preceding owner by whom it 
was not acquired by gift. 

This decision also raises a question as to the validity 
of the similar provisions in the Acts of 1924 and 1926. 
Furthermore, it raises a question as to the validity of 
the provisions in the Acts of 1924 and 1926 requiring 
the use of the basis in the hands of the transferor as 
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the basis for gain or loss upon a sale by the transferee 
where the property was acquired upon an exempt ex- 
change, or reorganization. However, this decision 
would seem not to affect the basis for depreciation as 
prescribed by the Acts of 1924 and 1926 in such cases. 


Roll of Civil War Pensioners Declines but 
Pension Outlay on the Increase 


HOUGH the number of pensioners on the role 

of the Federal Government has declined about 
50 per cent from the maximum figure reached in 
1902, increases in the pay of pensioners have re- 
sulted in an increase in disbursements for pensions 
from $138,488,560 in 1902 to $218,321,424 in 1925, 
according to the Treasury report for the last fiscal 
year. For the first time in about thirty-five years, 
the number of pensioners on the roll of the Fed- 
eral Government fell below 500,000 on the month 
of October, according to a recent announcement by 
the Department of the Interior, based on a report 
by the Pension Bureau to the Secretary. The exact 
number on the roll at the close of the month was 
499,622. The first year in which the nuiber rose 
above that figure was 1890, when the total was 
537,014, as compared with 489,725 in the preceding 
year. 

The report notes that a gradual decline has oc- 
curred in the roll of the Pension Bureau during the 
last twenty-four years. The greatest number was 
reached in 1902, when the pensioners numbered 
999,446. It appears that the number of pensioners 
was reduced to 501,723 at the end of the fiscal year 
1926, but the number remained above the 500,000 
mark until October, when the decrease referred to 
above was registered. In the course of that month 
the pensions of 1,281 veterans and 1,418 widows of 
the Civil War were terminated by death. 


Court Decision Involving Excess Profits 
Taxes Gives Prospect of Tax Refunds 


ARNED surplus may be included in invested -capi- 

tal under Section 326 (a), 1918 Act, notwithstand- 

ing a prior operating deficit of the corporation had not 

been made up, the Circuit Court of Appeals held in the 

case of Milton Dairy Companay v. L. M. Willcuts, 

reversing the decision of the United States District 
Court for the District of Minnesota. 

The plaintiff had,a net income of $11,489.26 in the 
fiscal year ending February 28, 1918, which remained 
undivided and undistributed in use in its business dur- 
ing the years 1919 and 1920, and a net income of 
$22,908.14 in the fiscal year ending February 28, 1919, 
which remained undivided and undistributed in use in 
its business during the year 1920. In making its re- 
turn and statement of its income and profits for the 
fiscal year 1919 it stated and claimed this $11,489.26 
undivided profits as part of its “invested capital” of 
that year, and in making its return and statement of 
its income and profits of the year 1920 it stated and 
claimed this $22,908.14 undivided profits as part of its 
“invested capital” of that year. The Commissioner of 
Internal Revenue disallowed these claims and these dis- 
allowances resulted necessarily in an increase of the 
plaintiff’s income and excess profits taxes for the fiscal 
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years 1919 and 1920 by $1,804.19, which it paid under 
protest and brought this action to recover. 


In the opinion, the Court (Justice Sanborn) said, 
in part: 

“Tt is well settled that the dominant purpose and practice 
of Congress in imposing taxes on income and excess profits 
was to place the peculiar burden of these taxes on a gradu- 
ated scale so that the heavier portion of the burden thereof 
should fall on those best able to bear them. The exception 
introduced by the Commissioner of those payers of income 
taxes on excess profits who have been so unfortunate as 
to have suffered in earlier years depletion of their original 
business capital and have been unable to restore it, from 
the benefit of the deductions granted to them by Congress 
by Section 326 (a) runs counter to that purpose and prac- 
tice and tends to place the heavier burdens of these taxes 
on those less able to bear them. If the Milton Dairy Com- 
pany had not sustained its unfortunate operating deficit of 
1917 and thereby the depletion of its business capital it 
would have enjoyed the benefit of the deductions granted to 
it by Section 326 (a) (3) on account of its undivided profits 
of the fiscal years ending February 28, 1919, and February 
28, 1920, and would not have been compelled or asked to 
pay the $1,804.19 here in controversy. Nor is this the worst 
of it. If this exception continues in force and in operation 
and the plaintiff remains unable to restore its original busi- 
ness capital it must continue to lose the benefit of this grant 
of deductions on account of its future undivided profits and 
to pay these excessive. taxes on account of its misfortune, 
and other payers of income taxes and excess profits in like 
situation whose capital has been depleted by unfortunate 
losses in earlier years and has not been restored must sub- 
mit to like penalties for those misfortunes. We find no 
warrant for such an exception in the acts of Congress nor 
are we persuaded that the members of Congress ever in- 
tended to authorize or:permit such an exception or practice 

If this decision is upheld by the Supreme Court, 
there are probably many other companies that will 
thereby be entitled to refund of excess taxes for the 
years 1918, 1919, and 1920. 


Refund of Interest Paid by Taxpayer Must 
Be Made Within Statutory Period 


HE advisability of filing claims for refund or credit 

in order to protect the taxpayer’s interest where the 
taxpayer may be allowed a refund, is again brought to 
the taxpayer’s attention by reason of a recent ruling’, 
holding that the allowance of a credit or refund of 
any interest or additions to the tax paid by the taxpayer 
must be made within the statutory period of limita- 
tions applicable to the tax itself, where no claim for 
refund or credit was filed. 

The question arose in connection with a case of a tax- 
payer from whom penalty and interest on an assessment 
were collected under the Act of 1918. It later developed 
that the assessment was erroneous and the amount of tax 
collected were refunded, but no refund was made of the 
penalty and interest paid by the taxpayer. The statutory 
period of limitations within which credits and refunds may 
be made expired, without any claim having been filed by 
the taxpayer for either the penalty or interest or for the 
tax itself. The fact that the refund of the tax was made 
within the statutory period was held not to extend the stat- 
ute of limitations for purposes of allowing a refund or 
credit of the interest and penalty after the expiration of the 
statutory limitations applicable to the tax itself. 

Though a refund of interest and penalty paid by the tax- 
payer might ordinarily be made as a matter of course after 
a refund of the tax has been allowed, without any claim 
being filed by the taxpayer, yet under the above ruling, if 
the statutory period of limitations with respect to refunds 
and credits is about to expire, the taxpayer should file a 
claim in order to protect his right to a refund of the inter- 
est paid by him when the tax was collected. This should 
be distinguished from the case where interest is allowed on 

1G. C. M. 687, V-42-2937. 








the refund. It apparently applies only to refunding of in- 
terest or penalty collected from the taxpayer at the time the 
tax was paid. It would seem that the allowance of the 
refund carries with it the allowance of interest on the 
refund, and if the refund is allowed within the statutory 
period, the taxpayer should be entitled to interest on the 
refund. 

In another case, at the time a refund was paid a taxpayer, 
such refund was barred by the statute of limitations. In 
this instance question arose as to when the Government 
would be barred from bringing suit to recover the amount 
paid to the taxpayer after the statutory period had expired, 
since it is the contention of the Government that a refund 
or credit made after the statutory period is null and void. 

The General Counsel, Bureau of Internal Revenue, held? 
that the statute of limitations in respect to the time in which 
the Government may bring suit applies only to suits to 
collect taxes. It is stated that when the United States 
issued its check for the amount of the above refund it was 
not refunding taxes due the taxpayer, but through error 
withdrawing its own money from the Treasury. A suit for 
the sum so paid would not be an action for the collection 
of the tax, so the General Counsel stated, and would not 
be in respect of any internal revenue tax or liability for any 
internal revenue tax. Accordingly it was pointed out that 
there is no statute of limitations barring a suit to recover 
moneys wrongfully obtained from the Government, or 
wrongfully paid out from the Treasury. Therefore, it was 
held that there is no limit to the time within which the 
Government may proceed to recover the amount of the 
refund made after the statutory period of limitations. 


2G. C. M. 314, V-43-2946. 


Illinois Levy on Net Receipts of Foreign 
Insurance Companies Held 
Unconstitutional 


HE imposition of a levy on net receipts of foreign 

insurance companies under the law of the State 
of Illinois constitutes a violation of the Federal Con- 
stitution, according to the decision of the United States 
Supreme Court in a suit brought by the Hanover Fire 
Insurance Company against P. J. Carr, the late county 
treasurer of Cook County, Illinois. The decision, 
which reversed the decision of the Illinois Supreme 
Court, saved non-Illinois insurance companies from 
liability for back taxes aggregating approximately 
$30,000,000. 

In the opinion delivered by Chief Justice Taft, the 
United States Supreme Court upheld the contention 
that the special levy against foreign companies is a 
contravention of the Federal Constitution. The opin- 
ion reiterated the court’s assertions in other cases that 
while a state may arbitrarily exclude businesses from 
the state or fix conditions under which business may 
be undertaken, the conditions may not infringe the 
guarantees in the Federal Constitution. The opinion 
says, in part: 

“We thus reach the question whether a corporation tax 
imposed upon foreign fire, marine, and inland navigation 
insurance companies on the net receipts of all its business, 
whether fire or casualty, is a denial of the equal protection 


of the laws when domestic insurance companies pay no 
taxes on their net receipts. 


“Under the previous decisions of the Supreme Court of 
Illinois, when the net receipts were treated as personal 
property and the assessment thereon as a personal property 
tax subject to the same reductions for equalization and 
debasement, it might well have been said that there was 
no substantial inequality between the domestic corpora- 
tions and foreign corporations, in that the net receipts were 
personal property acquired during the year and removed 
by foreign companies out of the state and could be required 
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justly to yield a tax fairly equivalent to that which domestic 
companies would have to pay on all their personal property, 
including their net receipts or what they were invested in. 

“It was this view, doubtless, which led to the acquiescence 
by the state authorities and the foreign insurance companies 
in such a construction of the state insurance law and in the 
practice under it. But an occupation tax imposed upon 100 
per cent of the net receipts of foreign insurance companies 
admitted to do business in Illinois is a heavy discrimination 
in favor of domestic insurance companies of the same class 
and in the same business which pay only a tax on the assess- 
ment of personal property at a valuation to one-half of 60 
per cent of the full value of the property. It is a denial of 
the equal protection of the laws.” 


Court Decisions . 


Annuities, Tax-exempt.—Annuity bequeathed widow in 
consideration of her relinquishment of statutory rights is a 
purchased annuity and exempt from income tax until the 
purchase price shall have been returned.—Circuit Court of 
Appeals, Second Circuit, in Eva F. Warner v. James J. Walsh, 
Collector. 


Capital Stock Tax—Value for capital stock tax should 
not include good will which is dependent solely on the con- 
tinuance of the life of an individual and the friendly feeling 
toward him of another company.—District Court, Dist. of 
ae , in Noyes-Buick Company v. Malcolm Nichols, Col- 
ector. 


Collection of Taxes.—(1) Provisions of Section 1106 (a), 
1926 Act, that expiration of limitation period against the 
United States for assessment and collection of taxes shall 
extinguish the tax liability, does not operate to destroy the 
effect of Section 3224 R. S., which prevents the enjoining 
of any assessment or collection proceeding of the Govern- 
ment. (2) If collection of a tax was illegal, the right thereto 
having been barred by limitation, a waiver given to prevent 
advertisement for sale under a distraint, involving destruc- 
tion of credit, etc., should be cancelled by a court of equity. 
—District Court, E. D., Virginia, in Thornhill Wagon Com- 
pany v. John C. Noel, Collector, et al. 

' Estate Tax.—Deductions in determining the net estate 
subject to Federal Estate Tax do not include such tax 
although it may be a deduction for purposes of the state 
inheritance tax.—District Court, Dist. of Mass., in Old 


Colony Trust Company, et al., Executors, v. John F. Malley, 
Collector, et al. 





Federal estate tax is not a charge against the estate, 
allowable as a deduction in determining the net estate.— 
Court of Claims of the United States in Irving Bank-Colum- 
bia Trust Company, as Executor of Herman Sielcken, De- 
ceased, v. The United States. 


Invested Capital—Earned surplus may be included in in- 
vested capital, under Section 326 (a), 1918 Act, notwith- 
standing a prior operating deficit of the corporation had 
not been made up.—Circuit Court of Appeals, Eighth Cir- 
cuit, in Milton Dairy Company v. L. M. Willcuts, Collector. 

Partnership Income.—A husband’s assignment to his wife 
of half of his share of partnership income did not relieve 
him from liability for income tax on the entire share.— 
Circuit Court of Appeals, Second Circuit, in Ormsby Mc- 
Knight Mitchel v. Frank K. Bowers, Collector. 


Recovery of Taxes.—Taxes may be recovered by suit upon 
grounds only stated in the claim for refund.—Circuit Court 
of Appeals, Eighth District, in W. C. Tucker v. Acel C. 
Alexander, Collector. 


Taxable Income.—Amount received under a will from the 
income of an estate is income taxable to the beneficiary.— 
Court of Claims of the United States, in William R. Vernor, 
Executor, v. The United States. 

Transfers, Taxable—There was no taxable transfer. on 
the succession of a joint tenant to property, the will undes 
which the joint tenants took (prior to the taxing act) having 
given them a present joint ownership in the whole property 
—U. S. Circuit Court of Appeals, Ninth Circuit, in John P 


oo former Collector, v. Edith Ames English, Executriz, 
et al. 
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‘TRERE is frequent comment in Washington concerning 
the difference between the character of the argument 
now being used in favor of tax reduction and that which 
was employed in previous years. Some of the old tax 
fictions which were freely put into circulation, such as that 
the income tax is largely shifted in the form of increased 
prices of commodities, appear to have been placed in the 
discard. 


There is little or no basis for the contention that the 
income tax on individuals increases commodity prices, but 
there has been opinion, not lightly to be dismissed, which 
held that some of the tax on corporations might under cer- 
tain conditions be shifted. Of course, if the taxpayer were 
able to shift the tax successfully, he would have nothing to 
worry about, and there would be little sense in tax reduc- 
tion pleas from the taxpayers themselves. 


But corporations are no longer claiming that the burden 
of the income tax is not on corporate profits. The National 
Association of Manufacturers is making its appeal now in 
behalf of relief to the stockholders, thus admitting that the 
income tax is primarily at the expense of corporate net 
profits rather than at the expense of consumers. 


Instead of holding that the tax is not a burden on the 
original taxpayers, as was the logical conclusion from the 
contention that they passed the burden on, the association 
asserts that it is clear that less than 2 per cent of our 
population now pay an individual income tax. There is not 
the slightest hint of an assertion that the tax is really a 
joke on the “consumer.” 


The report of a conference called by the “Committee on 
Tax Co-operation” of the National Association of Manufac- 
turers says in part: 

“Corporate tax relief would apply directly to a larger 
number of persons and with more justice than individual tax 
relief. From the known number of stockholders in corpora- 
tions, even allowing for duplications, there are approxi- 
mately four times as many shareholders of corporations 
who will be directly subjected to a 13% per cent tax on the 
profits of their shares in 1926 as there will be individual tax- 
payers in that year.” 

Accordingly, the entire tax levy on corporations is at the 
expense of stockholders and none at the expense of con- 
sumers. This is closely in accord with what leading econo- 
mists have declared relative to the incidence of the income 
tax. 


"THERE is a feeling in Washington that the sharp con- 
flict in opinion with reference to the disposition of the 
“surplus” expected to be realized for this fiscal year, may 
result in such a legislative wrangle that nothing in the way 
of tax refund or tax relief will be accomplished at the short 
session of Congress. 


Two rather clearly defined views prevail as to the method 
by which the tax burden should be alleviated. The Demo- 
crats. declare that the time has arrived when tax rates should 
be definitely cut, while the administration holds the doctrine 
that while the present is no time for making permanent 
rate reductions, a credit on taxes payable next year is in 
order. This latter proposal is in line with the action that 
was in fact taken just before the presidential election of 
1924, when the third installment due in September, was 
refunded. 

President Coolidge and Secretary Mellon are both in 
favor of the rebate idea. President Coolidge at first sug- 
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the volume so widely used in prior years, 
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and the new Treasury regulations; Treasury rul- 
ings, Court and Board of Tax Appeals decisions 
handed down in the past year. 


Procedure before the Treasury Department, the 
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tive, trustworthy statements of rights and pro- 
cedure. The only tax publication which summar- 
izes and weighs all the considerations involved 
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sted that it apply to the present year’s taxes, while Mr. 

ellon advises a credit applicable rather to 1927. He takes 
this stand partly because of the belief that it will be diffi- 
cult to get the necessary legislation in time to make the 
reduction apply against the taxes due December 15th, and 
partly because of the Treasury complications and extra 
work that would be involved in a tax refund. 

The argument for the credit principle is as follows: The 
income tax yield of the 1926 revenue act is very large at 
present because of the great prosperity of the country, and 
it is therefore appropriate that the tax bearers should reap 
some of the reward. But in the event of a business depres- 
sion our revenue yields will be materially reduced. Accord- 
ingly, if a permanent tax reduction were now made, the 
Treasury condition might shortly become embarrassing. 
A further testing of our fiscal situation is necessary before 
permanent policies are adopted. 

Tied up with these considerations is a question of long 
run policy with reference to the handling of the public debt. 
If it is sound public policy gradually to reduce the govern- 
ment’s debt, then clearly the taxes should not be materially 
or rapidly reduced. If, on the other hand, the reduction of 
debt is not regarded as desirable, then we can move pretty 
rapidly in the direction of tax reduction. Secretary Mellon’s 
own view on this subject has been clearly expressed in the 
following words, “An early repayment of our debt has been 
the policy of this country after other great wars in our his- 
tory. It is sound policy that in the days of our prosperity 
we should prepare for the next emergency.” 


"THE agitation in behalf of reduction of the tax rate on 
corporation earnings appears likely to meet with stiff 
opposition, especially from agricultural interests, who are 
expected to counter with the argument, among others, that 
since corporations are the chief beneficiaries of the tariff 
subsidy, and have thereby prospered at the expense of the 
farming industry, the portion of the anticipated surplus of 
receipts over Federal expenditures that is not applied to debt 
reduction should be appropriated to agricultural relief, to 


owt _ that a properly balanced prosperity may be estab- 
ished. 


‘THE following additional income-tax blanks for returns 
under the Revenue Act of 1926 are now available at the 
offices of local collectors: Forms 1096 and 1099, Informa- 
tion Returns: and Form 1097, List of Dividend Payments. 
Form 872, Tax Waiver for Years Ended Prior to January 
1, 1923, has been revised as of October, 1926. 


EMBERS of Congress are expecting pressure from 

real estate organizations for modification of the statute 
applying to installment sales of real estate, in view of the 
agitation among its members by the National Association 
of Real Estate Boards. A recent announcement of the As- 
sociation said: 

“The present law especially in reference to installment 
sales of real property and in reference to so-called syndicates 
for the financing of real estate developments is in its word- 
ing so maladjusted to the actual conditions in regard to the 
time when profits accrue as to be in effect a serious handi- 
cap upon certain types of real estate selling, particularly 
upon the selling of homes, the association has already 
pointed out. 

For example, in reporting sales of personal property ef- 
fected on the installment plan the taxpayer is required to 
return only such portion of the profit as is in due ratio to 
the amount of the purchase price actually received by him 
during the year. In installment sales of real estate, on the 
other hand, if the taxpayer receives during the year more 
than 25% of the purchase price, he must pay taxes not on 
the portion of the anticipated profit which he actually re- 
ceived in that year, but on the whole amount of the anti- 
cipated profit, even though later payments may be de- 
faulted and the transaction as a whole may as a matter of 
fact, net loss rather than profit.” 


qt IS understood that President Coolidge is opposed to 

the abolition of the automobile excise tax, holding that 
the annual Federal expenditure of between $85,000,000, and 
$90,000,000 for road improvement justifies the Government 
n expecting that some sort of special taxes should be paid 
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by the automobile industry. Senator F. M. L. Simmons, 
of North Carolina, is expected to propose a bill abolishing 
all Federal automobile taxes. 


[N THE November Issue of this magazine appeared a 
resume of the rules recommended for adoption by a con- 
ference of the senior judges of the nine Federal judicial 
districts to govern review in the circuit courts of appeal of 
decisions of the Board of Tax Appeals. Four of the-circuit 
courts within a few days adopted the rules. It is not ex- 
pected that any of the courts will follow procedure essential- 
Pd different from that proposed at the Washington con- 
erence. > 


[¢ IS reported that a Treasury Department ruling involv- 
ing California community property income will be issued 
soon that will give a basis for refund claims to many Cali- 
fornia taxpayers. 

That there was a possibility of a reversal of fortune to 
California taxpayers was suggested in an article by Mr. 
Herman T. Reiling in the February, 1926, issue of the Na- 
tional Income Tax Magazine in consideration of the de- 
cision of the United States Supreme Court in United States 
v. Robbins, which held that under the Act of 1918 California 
community income is properly taxable to the husband alone. 
As to the scope of the decision, Mr. Reiling said: 

“The decision of the Supreme Court was made with ref- 
erence to the Act of 1918, and in 1923 the California law 
was amended, possibly with the intent to give the wife a 
vested interest in the community property. If it be held 
that this amendment gives the wife a vested interest in the 
community property acquired subsequent to the amendment, 
it may be argued that Congress in enacting the present law 
intended to tax California community income in the same 
manner as in the other states. Furthermore, if the wife. 
now has a vested interest in California community income, 
to tax it all to the husband while at the same time a dif- 
ferent rule is applied in the other community property states 
may be such a discrimination as to make such a tax upon 
the husband unconstitutional.” 


OTWITHSTANDING the opinion of many that some 

changes are desirable in connection with the handling 
of appeal cases, we are reliably informed that the Treasury 
Department will make no recommendations for administra- 
tive changes in the tax laws at this session of Congress, and 
it is not probable that either the Ways and Means Commit- 
tee or the Senate Finance Committee will consider any ad- 
niinistrative innovations. 


IN COME tax statistics for the year 1924, recently issued 
by the Commissioner of Internal Revenue, graphically 
disclose the effects on business profits of the industrial and 
trade slump in that year. Though there were 616 more cor- 
porations which reported net income, the total net income 
was $734,877,000 less than in the previous year. 


The number of corporations filing income tax returns 
was 417,421, of which 236,389 reported net income amount- 
ing to $7,586,652,292, and income tax amounting to $881,- 
459,546. For the calendar year 1923 the number of cor- 
poration returns was 398,933, of which 233,339 reported net 
— totaling $8,321,529,134 and tax aggregating $937,- 
106,798. 

The number of individual returns filed was 7,369,788, the 
aggregate net income $25,656,153,454 and the net tax $704,- 
265,390. Compared with 1923, the returns for 1924 show a 
decrease of 328,533 in number or 4.46 per cent, but an ih- 
crease in total net income amounting to $816,016,090, or 
3.18 per cent, and an increase of $40,613,885, or 5.76 per 
cent in the net tax. 


The proportion of the population filing individual income 
tax returns, according to the population of the United States 
on July 1, 1924, as estimated by the Bureau of the Census, 
was 6.56 per cent. The per capita net income reported was 
$228.33 and the per capita income tax was $6.27. For the 
preceding year, based on the estimate of population as of 
July 1, 1923, the proportion of the population filing returns 
was 6.94 per cent, the per capita net income reported was 
$223.79 and the per capita tax was $5.98. 
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“Accounting Principles 
Underlying Federal 
Income Taxes, 1926” 


By E. L. KOHLER, M.A., C.P.A. 


of Kohler, Pettengill and Company; Member of the Amercian 
Institute of Accountants; Professor of Accounting, 
Northwestern University School of Commerce. 





What are the straight authoritative facts on the 1926 Income Tax 
Law? Is it possible for the accountant, lawyer or business man to 
be his own tax expert, to determine what his taxable income is and 
to make proper tax returns? The answer to both of these questions 
is this new book by E. L. Kohler—“Accounting Principles Under- 
lying Federal Income Taxes—1926,” just published. With this book, 
through the index, you can turn immediately to the facts you need— 
to the answer to every question or problem that will rise to puzzle or 
baffle you in making your 1926 returns. 


Contains the Principal Changes 
for 1925—and the Revenue 
Act of 1926 


Many important changes were made in 
the income tax law of 1926. 


Many of them vitally affect you and 
your business. Some of these changes 
relate to individuals, some to corpora- 
tions. Penalties have been changed. 
Also deductible contributions. 


Kohler not only makes clear all these 
changes from the old law—he simpli- 
fies difficult points with illustrative 
problems. He shortens, clarifies, and 
explains the original law and subse- 
quent rulings. 


Step by step he shows you how to pre- 
pare each item in the return of either 
and individual, a trust or corporation. 
Then he develops an index that enables 





Sent on Approval! 


So confident are the publishers that 
every business man will find this book 
of more than ordinary interest and 
value, they are willing to send the book 
on approval without the deposit of a 
penny. Simply fill in and mail the cou- 
pon. Look the book over for five days. 
If for any reason you are not entirely 
satisfied, return the book. That’s 2 
fair offer, isn’t it? 


Please mail the handy coupon at the 
right today—now! 








you to put your finger instantly on ex. 
actly the information you need. All 
these points make this new book a very 
special service to every one who must 
prepare and file returns. 


Provides a Handbook for 
Solving Tax Problems 


Here,. in compact, usable form, the 
whole field of Federal Income Taxes 
has been covered and so presented that 
you can turn instantly to practically 
any problem that comes up in making 
up 1926 returns. The detailed index pro- 
vides for quick reference to any particu- 
lar point. Difficult questions are made 
clear with illustrative problems. Di- 
gesting the law, clarifying the rulings 
and explaining the correct accounting 
procedure, the author has prepared a 
book that is invaluable to every man 
dealing with the income tax law. . 


return the book. 
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Procedure in the Appeal of Tax Cases 
Under the Revenue Act of 1926 


(Continued from page 416) 


handling the situation satisfactorily. The excess load 
I spoke of is being removed by stipulation of settle- 
ment, the incoming cases comprising the “raw mate- 
rial,” so to speak, are decreasing in volume (already 
about 33 1/3 %) and with the new plan of organiza- 
tion under way, the Board is prepared to increase the 
output very materially. These elements all taken to- 
gether are most favorable. 


Interested persons should, and fair minded persons 
will bear in mind that the settlement of the accumula- 
tion of tax controversies covering years, cannot be 
accomplished in a day or a week even. The time for 
such settlement must be thought of in terms of its 
magnitude. The Board has already accomplished a 
great deal in terms of volume, it is prepared to do 
even more. With an increase in its powers to do and 
a corresponding, or even greater, decrease in its in- 
coming cases, I feel assured in saying to you that the 
work of the Board is progressing satisfactorily and 
that, given a reasonable time for its work to bear fruit, 
the Board will prove my assertion. 


Significant Decisions of the Board of Tax 
Appeals 


Accounting Bases.—The taxpayer kept his books and 
rendered his returns on a cash receipts and disbursements 
basis, but now claims that his income for the taxable year 
1919 should be computed upon the accrual basis, for the 
reason that the Massachusetts income tax levied upon the 
income for the year 1919 accrued on December 31 of that 
year and constituted a proper deduction from gross income 
for the purpose of Federal tax upon the accrual basis; and 
that a computation of his income upon the cash receipts and 
disbursements basis did not clearly reflect his income. Held, 
that the Massachusetts income tax did not accrue within 
the year in which the income upon which it was levied was 
earned, and it cannot be said that the method of accounting 
employed by the taxpayer in keeping his books did not 
clearly reflect income.—A ppeal of Stuart W. Webb. 





Accrued Income.—Where the books of account of the 
taxpayer are kept upon the accrual basis, a payment re- 
ceived in 1920, of an amount which accrued in 1918 for work 
done in that year, is properly returned as a part of 1918 
gross income.—A ppeal of Mianus Motor Works, Inc. 


Bad Debts.—A debt ascertained to be worthless after the 
close of the taxable year is not deductible from the gross in- 
come of the petitioner for such taxable year.—Laurens Hard- 
ware Company v. Commissioner. 


Business Expenses.—A payment made by a corporation 
to another corporation organized and operated. exclusively 
for the promotion of social welfare work among the em- 
ployees and families of the employees of the incorporators, 
for the advancement of the physical, mental and moral in- 
terests of such employees and their families, and to assist 
them in sickness, disability, old age and death, is an ordi- 
nary and necessary expense of the business of the petitioner. 
—Elm City Cotton Mills v. Commissioner. 


Capitalization of Carrying Charges.—Interest and taxes 
paid during the period of development of real estate for 
suvdivision and sale may not be capitalized and treated as a 


part of the cost of such property.—Appeal of Ottawa Realty 
Company. 
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A Law Course Which Will Help 


You Pass the Bar Examination 


Here is a method of spare time law instruction 
especially prepared for busy business 
and professional men. 


CATTERED throughout the country today 
S there is a splendid array of lawyers whose 
training and education were received outside of 
the class room. 

Some of these men studied in lawyer’s offices, 
while others, like Abraham Lincoln, obtained 
their training in such manner as they could from 
whatever books they were able to obtain. 

During recent years, however, these methods 
have become obsolete for business and profes- 
sional men employed where residence study is 
impracticable, and have been supplanted by the 
extension law course and service conducted by 
Blackstone Institute, Inc. 


The Leading Non-Resident Law School 


Blackstone Institute, Inc., is chartered as an educational 
institution under the laws of the State of Illinois and is au- 
thorized to give non-resident law instruction and to confer 
the LL. B. degree upon its graduates. 

The course of training is complete. It gives sufficient in- 
struction in law to pass the bar examination in any state, 
and yet the whole program is so short and concise that it 


can be studied in spare time without any interruption in 


the daily business schedule. 


Prepared by Leading Authorities 


The Blackstone course is the product of 80 of the most 
eminent legal authorities in the United States. Included in 
the list of authors are Chief Justice William Howard Taft 
and Associate Justice George Sutherland of the United 
States Supreme Court, and the deans of eight of the leading 
resident law schools of the country. 

Other contributors to the course are from colleges and 
universities which are members of the American Associa- 
tion of Law Schools. 


Complete Law Library 


The basis of the course is a hig, handsome 25-volume law 
library, Modern American Law, cited as “M. A. L.” This 
entire set complete is furnished to the student at the time 
of enrollment. 

This law library is to be found in the homes and offices 
of the leading lawyers and judges of the country. The ma- 
jority of state supreme courts and the United States Dis- 
trict Court have cited the work. This recognition has not 
been extended to any other non-resident law school. 


M. A. L. in Use at the Universities 


Certain of the treatises and collection of cases from Mod- 
ern American Law have been selected for class room use at 
such leading colleges and universities as Cornell Univer- 
sity, Boston University, University of Chicago, University 
of Illinois, University of Kansas, University of Florida, Al- 
bany Law School, Chicago Law School, Drake University, 
Marquette University, and many others. 





Other Attractive Features 


The study of the text and case books which make up this 
law library is directed by a series of lesson assignments 
mailed at regular intervals throughout the course. Prob- 
lems are provided giving the student a chance to work out 
the solutions and submit them to the Institute for correc- 
tion and grading. 

These problems have been prepared by former bar exam- 
iners and «+e typical of the questions asked in bar exami- 
nations. In fact, in some states, the bar examiners have 
asked for permission to use these problems in their exam- 
inations. 

Unlimited consulting service is given by the Institute’s 
educational staff upon any matters arising from the study 
of the course. Instruction in the laws of your own state is 
also given upon request. 

Moderate Tuition 

The tuition fee for the course and service is very mod- 
erate and covers the cost of all material and service. There 
are no extra charges of any kind. Liberal deferred pay- 
ments are allowed. 

Bar Examination Guarantee 

The Institute’s records show that 95% of all its students 
who sit for the bar examination pass successfully at the 
first attempt. Those who do not win out are given addi- 
tional coaching without extra charge until they are success- 


ful. 
Write for Details 

The complete story of the Blackstone Legal Training 
Course and Service is given in an attractive 128-page book, 
The Law Trained-Man. A copy will be sent free upon 
request, 

An examination of this book will show immediately that 
Blackstone Institute, Inc., gives not only well-organized in- 
struction but interesting instruction as well. And the en- 
tire plan is laid out on such a systematic basis that an aver- 
age of thirty minutes a day will enable you to keep the 
study schedule up-to-date. 

Use the coupon below in asking for your copy of The Law 
Trained-Man, or if you prefer, send a post card uest, 
Remember, there is absolutely no obligation. hdtoes Gok 


349, Blackstone Institute, Inc., 4753 Grand Boulevard, 
Chicago, Ill. 
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Blackstone Institute, Inc. 
Dept. 349, 4753 Grand Blvd., Chicago, Ill. 


Please send me by mail and without obliga- 
tion a copy of your 128-page book The Law 
Trained-Man and details of your law course 
and service. 
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Expenses, Deductible——The selling of goods with a pro- 
tection clause against market declines does not result in an 
actual liability until there is a decline in the market; and 
where payment or credits are made in adjustment of prices 
due to a decline in a subsequént taxable year, gross sales for 
the preceding year may not be reduced by the amount 
thereof.—Appeal of Helvetia Milk Condensing Company. 
Invested Capital.—aA corporation advanced sums of money 
to three of its principal stockholders, who promised to repay 
and were at all times solvent. The amounts were carried 
as accounts receivable. .Held, the accounts are properly 
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included in invested capital. 

A corporation, having paid a dividend, needed credit, and 
the stockholders adopted a resolution that the dividend be 
“rescinded,” and gave their notes. Held, the notes are prop- 


erly included in invested capital—Appeals of The Pictorial 
Review Company. 
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Money advanced to a corporation for permanent improve- 
ments by its stockholders in proportion to their stockhold- 
ings and evidenced by promissory notes, held, not to be 
invested capital prior to the date when stock was issued in 
payment of such advances. (Interest credited on such ad- 
vances held to be a proper deduction.)—Appeal of Harrolds 
Motor Car Company. 

Leased Property, Income from.—Where an owner leases 
property, and in the lease agreement directs that the lessee 
shall pay to third persons portions of the rents and royal- 
ties as they become due, this action constitutes an exercise 
of control over income when it actually arises, is an incident 
of the enjoyment of the fruits of ownership, and the amounts 
so paid are properly treated as income of the lessor.—A ppeal 
of Samuel V. Woods. 

Life Estate, Income from.—Income received by the owner 
of a life estate acquired by will is taxable and cannot be 
regarded as a non-taxable legacy or bequest.—Appeal of 
Sophia G. Coxe. 

Net Losses.—A taxpayer is entitled to deduct from gross 
income in his income-tax return his proportionate share of 


MARY V. McKEE 


WASHINGTON REPRESENTATION OF 
ATTORNEYS, ACCOUNTANTS AND AGENTS 
BEFORE THE BUREAU OF INTERNAL 










REVENUE AND OTHER GOVERNMENT 
DEPARTMENTS. 


WASHINGTON, D. C. 


Phone: Main 5024—Suite 901-4 Munsey Bldg. 














A Practical Working Guide to the Subject of 


State and Federal 


Inheritance and Estate Taxes 
By PAUL W. PINKERTON 


Certified Public Accountant and Author of ‘‘Accounting for Surplus.’’ Co-author of 
‘‘Wills, Estates and Trusts.’’ Past President, Indiana Association of 
Public Accountants’ Society 


and JEFFERSON H. MILLSAPS 


LL. B., J. D., C. P. A. Member Chicago Bar. Assistant Director, International 
Accountants’ Society 


One Volume $] ? 00 1064 Pages 


CALLAGHAN & COMPANY, Inc. 


Established 1864 


401 East Ohio Street - - 













Chicago, Illinois 









was a member within the same taxable year as a result of 
the embezzlement of moneys by an employee of the part- 
nership, unless such loss has been included in the computa- 
tion of the distributive income of the partnership, but the 
amount of the deduction to which such partnership is en- 
titled in computing net income on account of the embezzle- 
ment is limited to the amount of the loss actually sustained 
within the taxable year; and where the embezzlements have 
covered a series of years and the amount thereof cannot be 
determined, the partnership is limited to the deduction of a 
loss in the year under review of the amount of the embezzl- 
ment proven for that year.—Appeals of J. A. Bentley and E. 
W. Zimmerman. 

Partnership Profits—-An individual who kept his books 
and filed his return on the calendar year basis was a mem- 
ber of a partnership which kept its books on the basis of a 
fiscal year ended in the calendar year 1924. Held, that he 
is not entitled to the benefit of the 25% reduction in tax 
provided in the 1924 Act for the year 1923 with respect to 
his share of the partnership profits for the fiscal year ended 
of 1924.—A ppeal of C. A. Weaver. 

Section 303, Act of 1918, Application of—A corporation 
which conducted an insurance agency and financed, partly 
with its own funds and partly with funds of a trust com- 
pany, the purchase of automobiles upon which it wrote in- 
surance, is not within section 303, Revenue Act of 1918.— 
Appeal of C. Trevor Dunham, Inc. 

Tax-exempt Organizations.—The Board will not judicial- 
ly notice the nature of an organization merely from the 
names of the individuals who sponsored it; and the fact 
that a corporation was organized to promote world peace 
is not sufficient per se to bring it within the classification of 
“corporations organized and operated exclusively for re- 
ligious, charitable, scientific, or educational purposes.”—Ap- 
peal of Sophia G. Coxe. 

Valuation of Bank Stock for Estate Tax.—In valuing the 
stock of a bank which is closely held and of which few sales 
have ever occurred, consideration must be given not only to 
the earnings of the bank but also to the established dividend 
rates and the book or liquidation value of the bank’s assets. 
—Julia Anne Schrath, Executrix, v. Commissioner. 


Treasury Rulings 

Association Distinguished from Trust.—A trust created 
for the management and sale of eight buildings improved 
for office and business properties, the trustees of the orga- 
nization being associated together in much the same manner 
as the directors of a corporation, is an association within the 
meaning of the several Revenue Acts——G. C. M. 715: 
V-45-2959. 

Business Expenses.—The cost of stock transferred to an 
employee by a majority stockholder of a corporation, in 
order to induce such employee to remain in the employ of 
the corporation a certain length of time, is not deductible 
by the stockholder as a business expense.—G, C. M. 670: 
V-45-2962. 

Compensation Paid Other Than in Cash.—A restriction 
as to disposition for a period of years with respect to stock 
received by an employee as compensation does not prevent 
its having a market value at the time of receipt for the pur- 
pose of determining the amount of the compensation re- 
ceived.—I. T. 2309: V-43-2944. 

Collection of Tax, Period of Limitation Upon.—A credit 
made by the Commissioner after the statutory period on 
refunds and credits has expired is null and void. 

The statute of limitations applies only to suits to collect 
taxes. There is no statute of limitations barring a suit to 
recover moneys wrongfully obtained from the Government, 
or wrongfully paid out of the Treasury.—G. C. M. 314: 
V-43-2946. 

Collection of Tax, Period of Limitation Upon.—In cases 
where written requests were filed by personal representa- 
tives of decedents under the provisions of section 250 (d) 
of the Revenue Act of 1921 and the one-year period of limi- 
tation on assessment of the tax expired and no assessment 
was made, suit for the collection of any tax due without 
assessment is also barred unless begun prior to the expira- 
tion of the one-year period of limitation or prior to the 
enactment of the Revenue Act of 1924. Solicitor’s Memo- 
randum 3772 [C. B. IV-2, 96] modified. (Applicable to 
Revenue Acts of 1921 and 1924.)—G. C. M. 788; V-46-2972. 
(Continued on page 437) 
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Repeal of Excise Taxes on Motor 
Vehicles Urged by Automobile 
Association 


s 
REPEAL at the earliest possible mo- 
ment of all forms of war excise 
taxes on motor vehicles and parts, is 
urged in a statement issued from the 
headquarters of the American Automo- 
bile Association. 

It has been made known by the White 
House spokesman that President Coolidge 
believes the tax on automobiles and allied 
industries is fair and should be retained 
for the present. 


Thomas P. Henry, President of the 
A. A. A., takes direct issue with the 
President. He said: 


“President Coolidge is quoted as sug- 
gesting that the 20,000,000 car owners in 
the United States. should continue, for 
the present at least, to pay a heavy toll 
in the shape of war tax into the federal 
treasury because of the government con- 
tribution to road building from the fed- 
eral aid funds. 


“If there were a connection between 
federal aid and the automotive tax, it is 
only necessary to cite the figures of the 
government itself to show that the car 
owners had up to June 30, 1926, paid into 
the treasury from the tax considerably 
more money than the government will 
expend up to and including 1930, the 
year tentatively designated for its com- 
pletion. Here are the figures: 


“Taxes paid by car owners on account 
of excise levy up to June 30, 1926, $1,100,- 
865,983; total of federal aid expenditures 
to June 30, 1926, $399,200,535; total fed- 
eral aid authorized up to June 30, 1929, 
$840,000,000. 


“It will be seen that the moment the 
car owners have a credit of $600,000,000 
in the treasury, if they do not pay another 
cent on account of the automotive excise 

_ tax levy, they would still have a balance 
of $100,000,000 to their credit, when the 
initial federal aid system is completed. 
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Court of Claims Overrules Commis- 
sioner In Suit Involving Golf 
Club Fees 
"THE purchase of stock in a golf club 

either as a prerequisite to membership 
or as a prerequisite to voting rights does 
not constitute a taxable initiation fee un- 
der the Act of 1921 or the Act of 1924, 
the Court of Claims held on November 
15 in Alliance Country Club v. United 
States and Lukens v. United States, over- 
ruling the Commissioner of Internal Rev- 
enue. 

The Alliance Country Club required all 
new members to purchase one share of its 
stock costing $150. The Commissioner 
taxed such purchase as an initiation fee 
at 10 per cent, under Section 801 of the 
1921 Revenue Act, which was paid by the 
Club under protest. After deciding that 
the club is a proper party to bring suit, 
the Court said that “initiation fees” as 
used in the statute mean the payment of 
an amount for the purpose of becoming 
a member and the parting absolutely with 
the amount so paid. These words can 
not be construed to mean an investment 
in stock which may be repaid under cer- 
tain contingencies, the Court said. If the 
owner of the stock resigned or was ex- 
pelled, the club, according to the contract 
of sale, was to repay the value of the 
stock to the member, or in case of death 
to his representatives. 
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In Lukens v. United States the plaintiff, 
a member of a golf club, had been re- 
quired by the Commissioner, under Sec- 
tion 501 of the Revenue Act of 1924, to 
pay a tax of $50 on $500, or 10 per cent 
of the cost of a proprietary certificate of 
stock in the golf club. Whether or not 
such stock was held, a person desiring 
membership had to be elected and to pay 
$100 initiation fees and $100 annually as 
dues. The proprietary stock was sold in 
order to buy land and construct the golf 
course. The owners of these certificates 
were in fact owners of the property of 
the club. The certificates could be sold 
and transferred without regard to mem- 
bership and the property rights continued 
after resignation or expulsion. Persons 
not owning proprietary stock were per- 
mitted membership upon payment of in- 
itiation fees and dues but without voting 
privileges. 

The Commissioner held the proprietary 
stock to be part of the initiation fee. The 
Court ruled that the words “initiation 
fees” as used in the statute mean the pay- 
ment of a sum of money that will enable 
the person paying it to enjoy the privil- 
eges of the club and which once paid will 
never be returned. In this case the value 
of the stock can in certain contingencies 
be returned, the Court said. 


- - PA. 




























11 





December, 1926 


Treasury Rulings 
(Continued from page 435) 


Losses, Deductible—In the return for the calendar year 
1924 of an individual who received income from a partner- 
ship computed on the basis of a fiscal year begun in 1923 
and ended in 1924, the excess of the deductions allowed 
under section 214 of the Revenue Act of 1924 over the 
income attributable to 1924 may be applied against the 
income attributable to 1923. A loss sustained through the 
operation of the partnership attributable to 1923 may be 
applied against the income attributable to 1924.—I. T. 2312: 
V-45-2961. 

Returns—Cash or Accrual—Fiscal Year.—A corporation 
which kept its books upon an accrual basis and filed re- 
turns upon a fiscal year basis beginning June 1, 1917, cannot 
under Section 212 (b) of the Revenue Act of 1918 file a 
return for the period June 1, 1917, to December 31, 1917, on 
a cash basis and for the period January 1, 1918, to June 1, 
1918, on an accrual basis, the statute requiring that the re- 
turns must be filed and the tax computed in accordance 
with the method regularly employed in keeping its books, 
bane’ + instant case is the accrual basis —T. D. 3031: 


Business Books 


“Tax-Exempt Securities and the Surtax,” by Charles O. 
Hardy, with the aid of the Council and Staff of the Institute 
of Economics, pp. 213. The MacMillan Company, New 
York. (Price, $2.00.) 

This study is certain to serve a beneficial purpose in over- 
coming some, at least, of the plethora of fallacies which 
become current during tax reduction campaigns. 

The volume is a scientific study of two closely interrelated 
problems of Federal tax reform, namely the abolition of 
tax-exempt securities and the lowering of the higher sched- 
ules of the income tax. Those interested in arriving at the 
truth about taxation effects will find the presentation of the 
data upon which the following conclusions are based of 
unusual interest. 

“First: There is no sound basis for the views most gen- 
erally accepted concerning the amount of revenue lost by 
the Federal government on account of investment on the 
part of the wealthy in tax-exempt securities. The total 
amount of revenue from individual and corporate income 
taxes thus lost annually we estimate at 71 million dollars 
(in 1923) for the state and municipal bonds, and 12 million 
dollars for the Federal Farm Loan bonds. On the securi- 
ties of the Federal government which are wholly exempt 
from taxation, the Treasury probably loses about the same 
amount in taxes as it saves in interest charges on account 
of the exemption. Because of the lack of necessary evi- 
dence, we ‘present no estimate of the loss or gain which 
results from the exemption from normal tax of Liberty 
Bonds and Treasury notes and certificates. 

“Second: The amount saved by the states and municipali- 
ties on account of the exemption of their bonds from taxa- 
tion is fully as large, on the basis of 1923 data, as that 
which is lost by the Federal government. The amount 
saved by farmers on account of the exemption of Federal 
Farm Loan bonds from taxation, however, is materially less 
than the amount of revenue lost by the Federal government 
on account of this exemption. 

“Third: No basis is found for the prevalent belief that 
industry and trade are seriously handicapped by the com- 
petition of tax-exempt bonds for the available supply of 
liquid funds. 

“Fourth: No basis is found for the common belief that 
tax exemption has caused a wave of state and municipal 
extravagance. We do not question the existence of ex- 
travagance in state and municipal budgets, but we find no 
evidence that such extravagance has become more prevalent 
in recent years than it was before the high surtaxes gave a 
special value to tax exemption. As compared with the pre- 
war situation, we find little evidence of expansion in the 
scale of state and municipal expenditures for schools and 
(in the case of states and countries) for highways, but we 
find no evidence that the increase of expenditure in these 
fields is disproportionate to the increased public interest in 
education and in automobile transportation. 
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“Fifth: The other arguments currently advanced in favor 
of the abolition of tax-exempt securities are found to be 
either unsound or not of sufficient importance to justify the 
proposed change. ’ 
;' “Sixth: Most of the arguments generally advanced in 
defense of tax exemption we find, also, to be of no weight. 
Nevertheless, in view of the extent to which the exemption 
of state and local bond interest is a subsidy for good roads, 
schools, and other enterprises which are of direct utility to 
the entire population and cannot be furnished adequately by 
private initiative, we conclude that the abolition of this type 
of exemption would probably do more harm than good. 

“Seventh: With reference to the surtaxes, our conclusion 
is that the recent reduction of the rates on very large in- 
comes may have been justified on grounds of equity, but 
certainly was not justified on the economic grounds com- 
monly alleged. We find no evidence that the high sur- 
taxes have interfered seriously with business activity, nor 
that they have added to the cost of living, nor that the rates 
under the Revenue Acts of 1918, 1921, and 1924 were too 
high to be fiscally productive. 

“The question of fairness is one which cannot be settled 
by the amassing of evidence. In our judgment, however, 
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HE purpose of this book is FIRST, to point out funda- 
mental differences between methods of avoiding or 
reducing taxes which may safely be regarded as ef- 
PAE TR ey fective and lawful, as distinguished from forbidden eva- 
sion, and SECOND, to furnish synopses of all tax s 
tems, State and Federal, showing requirements for 
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such a disparity as existed under the Acts referred to could 
be justified only on one or two grounds—either as the ex- 
pression of a purpose to lessen the inequality of incomes, an 
undertaking upon which it is not clear that we are, as a 
people, disposed to embark; or else upon the ground that 
other taxes weigh so heavily on the smaller incomes that a 
very rapid rate of progression does no more than to restore 
the balance. We have not attempted such an analysis of 
the incidence of other Federal taxes as would enable us to 
pass judgment on the latter issue.” 


“Principles of Accounting,” by Eric L. Kohler! and Paul 
L. Morrison.? Pp. 446. A. W. Shaw Company, Chicago and 
New York. Price $6.00. 

While primarily intended for use as a college textbook, 
this volume will be found suitable for general readers who 
desire to acquaint themselves with the elements of account- 
ing. 

The authors have succeeded in introducing into the 
presentation something of the interesting background which 
business itself affords. The book, according to the authors, 
is intended to be introductory to the more technical sub- 
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jects of auditing,..Federal iticome taxes, cost accounting, 
and advanced theory. 

In the first six chapters the fundamental theory of debit 
and credit journalizing, posting, taking the trial balance, 
and preparing the six-column statement are developed, using 
the simplest possible journal and ledger. The next section 
of five chapters brings out the usual possibilities of divided 
books of original and final entry, controlling accounts and 
columnar journals being introduced immediately. The 
voucher system is outlined in Chapter X.. The next six 
chapters describe the adjustments leading up to and follow- 
ing the financial statements. A fourth section of six chap- 
ters is devoted to the various phases of corporate account- 
ing procedure, the previous chapters being confined to sole- 
proprietorships and partnerships. The last section of five 
chapters is one of analysis and interpretation. The signifi- 
cance of assets and liabilities, and their relationships to each 
other, is dwelt upon at length. Reference is made to the 
limitations of the accounting record as well as to its possi- 
bilities. The final chapter outlines the present tendencies 
in the comparisons of financial statements with each other— 
a technical procedure which, when finally perfected, will 
join together the results of all accounting and finance. 

In the appendix is- included material for a practical set 
and written assignments. A manual for instructors is in the 
course of preparation. 


1Professor of Accounting, Northwestern University School 
of Commerce; Member of Kohler, Pettengill & Co., Certified 
Public Accountants, Chicago. 


2Assistant Professor of Finance, Northwestern University 
School of Commerce; Member, Kohler, Pettengill & Co. 


Waivers, Expiration of —Where 60-day letters are mailed 
prior to the expiration date of waivers filed by taxpayers, 
the running of the time agreed upon in the waivers for 
assessment is suspended for the number of days during 
which the Commissioner is prohibited from making an 
assessment and for 60 days thereafter, under Section 277 (a), 
Act of 1926, which refers specifically to the time during 
which an assessment of tax may be imposed and includes 


the time agreed upon by the Commissioner and taxpayer.— 
G. C. M. 49: V-44-2936. 
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1926 INDEX 
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wires to hold twelve copies of The National Income Tax Magazine. It will 
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TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred subjects. Segre- 
gated—at YOUR elbow—easil 


kept in apple-pie order, and best of all, made to fit your personal requirements. 
This especially constructed cabinet is the result of a survey made among tax practitioners. 


; These users of 
Tax Services are enthusiastic in welcoming a case designed for utility, efficiency and comfort. 
Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany finished. 


Thirty-six inches high, it contains two shelves at just the right slant, each twenty-eight and one-half inches 
long b gen will house twenty volumes of Commerce Clearing House Services. 


o certain are we that you wish to own this cabinet that we are manufacturing a large quantity and now 
offer you the privilege of ordering them on approval. 


ust fill out the coupon and mail or attach to your letterhead and we will see that your cabinet goes for- 
ward at once. 
$16.00 plus express charges. 
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Specialty Office Equipment Co. Mail Today 
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Sent on Approval 


“United States Board of Tax Appeals”’ 
Now Being Revised Under 1926 Law 


A new text on Procedure and 
Practice before this most impor- 
tant tribunal is now being re- 
vised under the 1926 Law. - The 
PROCEDURE AND PRACTICE records show that repeated de- 
ssaiig cisions of this Board have dis- 
missed petitions of taxpayers, or 
have approved deficiencies of 
tax found by the Commissioner, 
because of the failure of appel- 
lants to comply with the require- 
ments of the Board. 
Frankly, and without fear of 
boasting, we think we can say 
that this new book will take a 
place similar to that of our an- 
nual GUIDE and the CONSOLI- 
DATED LAWS as a splendid 
achievement in a field of broad 
interest. We think that this book 
is just about what a work of this 
kind ought to be as to style, 
method, scope and thoroughness. 
We will forward a copy subject 
to your examination and ap- 
proval. 
EXAMINATION OFFER 
Commerce Clearing House, 
231 South La Salle St., 
Chicago, Illinois. 
Please send me a copy of your new book, when published, entitled “Proced- 
ure and Practice Before the United States Board of Tax Appeals. ” I will 
examine and use this book for thirty days. If, at the end of this time, I decide 


to keep the book, I will send you $10 in full payment. I may return the book 
within thirty days and be under no further obligation. 
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_ Send for this Convention Booklet! 


In the heart of Cleveland’s business district, easily accessible from 
railroad, electric and steamship terminals, and nearest of all Cleveland 
hotels to the mammoth Cleveland Public Auditorium and Convention 
Hall, stands one of the country’s best known hotels—The Hollenden. 


At The Hollenden you can command 
every conceivable convenience and aid 
in planning and holding your next 
convention. Here, on one floor, eleven 
halls and parlors accommodate from 
twenty-five to one thousand persons are 
allotted without cost to gatherings mak- 
ing The Hollenden their headquarters. 
General sessions, individual conferences, 
banquets, balls, all can be staged with- 
out interfering with one another, and 
without so much as entering an elevator. 
Nationally famous accommodations — 
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for your next convention. r 
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booklet illustrated above. Mail a { 
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copy. 
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60000 Laws! 
65000 Decisions! 


Speaking before the New York Alumni of the Harvard Law 
School at the New York Bar Association, Hon. Elihu Root, one of 
our most eminent jurists, stated that during the last five years the 
Legislatures of this country had enacted 60,000 laws and during 
the same period the courts of last resort had issued 65,000 de- 
cisions. He termed this, ‘‘an impossible situation, and one that 
is growing worse.’’ 

Furthermore, Mr. Root declared: ‘‘People are drifting away 
from the control of principles, each one doing the best he can to 
do what is about right in the cases that come up, because THE 
HETEROGENEOUS MASS OF LAWS AND JUDICIAL DE- 
CISIONS HAS BECOME SO GREAT THAT IT IS QUITE IM- 
POSSIBLE TO MAKE THEM FIT INTO THE ADMINISTRA- 
TION OF JUSTICE.”’ 

This is indeed a problem the solution of which becomes ever 
more difficult. No wonder the busy lawyer turns to 


SHEPARD’S CITATIONS 


for relief, for through this monumental service he is enabled to 
ascertain, with a minimum expenditure of time and at incompar- 
ably low cost, the courts’ own interpretation of these thousands 
of laws and the complete citation history of this labyrinth of 
decisions. 

There is no other road that provides so straight a path 
between two given points as that which is furnished by the 
SHEPARD HIGHWAY through ‘‘the heterogeneous mass of 
laws and judicial decisions.”’ 

The working efficiency of your library will be more than 
doubled by the inclusion of 


SHEPARD’S CITATIONS 


Published by 
THE FRANK SHEPARD COMPANY 
76-88 LAFAYETTE STREET NEW YORK 
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LEAGUE JOURNAL 


The Official Magazine of the Commercial 
Law League of America 


The subscription price of this timely and 
interesting monthly publication is only $3.00 
per year, which amount is included in the 
$6.50 per year membership dues to the Com- 
mercial Law League of America. 


USE THIS COUPON 


THE COMMERCIAL LAW LEAGUE OF AMERICA, 
137 S. LaSalle Street, 
CHICAGO, ILL. 


Please send me sample copy of the Commercial Law League Journal and particulars concerning 
the Commercial Law League of America. 
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ELIHU ROOT SAYS: 


“T have come to the distinct conclusion that by far the best, and 

:_-indeed almost the only practicable, way of guarding against the pos- 
sible ruinous loss of a forced sale of securities, for the purpose of 
paying the various estate and inheritance taxes which are being 
imposed nowadays, both by the national and states’ governments, is 
by means of life insurance; which, for a moderate annual pay- 
ment, will insure the sum necessary to pay such taxes without 
the sacrifice of the securities.” 
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